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THE  ADMINISTRATION  AND  CONGRESSIONAL 
INITIATIVES  TO  REFORM  OSHA,  AND  THEIR 
IMPACT  ON  SMALL  BUSINESSES 


WEDNESDAY,  JULY  26,  1995 

House  of  Representatives, 
Committee  on  Small  Business, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  2:03  p.m.,  in  room 
2359,  Raybum  House  Office  Building,  the  Honorable  Jan  Meyers 
(chairwoman  of  the  committee)  presiding. 

Chair  Meyers.  Good  afternoon.  Today,  the  Small  Business  Com- 
mittee will  hold  a  hearing  on  the  Administration's  and  Congres- 
sional initiatives  to  reform  OSHA,  and  their  impact  on  Small  Busi- 
nesses. This  is  the  second  of  what  I  anticipate  will  be  a  continuing 
series  of  oversight  hearings,  which  will  focus  upon  what  is  actually 
happened  to  reduce  paperwork  and  regulatory  burdens  upon  small 
business. 

As  I  mentioned  during  last  week's  hearing,  congressional  over- 
sight may  not  attract  the  press  interest  that  some  other  legislative 
activities  do,  but  I  believe  oversight  should  be  a  hallmark  activity 
of  the  Small  Business  Committee  activity. 

This  fall,  we  will  hold  hearings  on  EPA  and  IRS  initiatives.  My 
intent  is  that  these  hearings  wiU  provide  the  basis  for  the  commit- 
tee to  develop  a  report  card  a  year  from  now  on  whether  initiatives 
to  reduce  regulatory  burdens  on  the  small  business  are  actually 
working. 

At  the  White  House  Conference  on  Small  Business  this  past 
June,  President  Clinton  spoke  eloquently  on  his  Administration's 
initiatives  to  reduce  the  regulatory  burdens  on  small  business.  He 
referred  to  his  March  1,  1995  memorandum,  to  Department  and 
Agency  heads,  to  make  regulatory  reform  a  priority. 

Agency  heads  were  to  read  all  their  regn^^ations  page  by  page, 
and  indicate  to  him  by  June  1  which  regulations  they  would  elimi- 
nate, which  they  would  modify,  and  which  needed  legislative  atten- 
tion in  this  reinvention  exercise. 

He  demanded  performance  from  the  department  heads,  and 
promised  results  to  the  Small  Business  Delegates.  Last  week,  Sally 
Katzen,  the  Administrator  of  OIRA,  the  President's  regulatory  traf- 
fic cop,  presented  a  status  report  on  the  Administration's  progress 
to  implement  the  President's  directive. 

She  also  joined  in  a  panel  with  small  business  representatives  to 
discuss  how  to  evaluate  the  results.  I  thought  we  had  a  useful  dia- 
logue between  this  committee,  and  the  Administration,  and  the 
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small  business  community.  I  believe  there  was  much  common 
ground  and  common  sense  in  this  approach. 

Today,  Secretary  Dear  will  present  a  progress  report  on  OSHA's 
reinvention  initiatives,  and  participate  in  a  panel  with  small  busi- 
ness. The  Reinventing  OSHA  Initiative,  in  response  to  the  Presi- 
dent's directive,  was  announced  May  5  and  showcased  at  the  White 
House  Conference. 

I  appreciate  the  Administration's  and  Secretary  Dear's  willing- 
ness to  contribute  to  this  kind  of  forum.  I  have  asked  him  and  our 
small  business  witnesses  to  address  what  questions  would  be  ap- 
propriate to  ask  now,  and  6  months  from  now,  to  determine  wheth- 
er regulatory  burdens  on  small  businesses  are  actually  reducing. 

Congressman  Charlie  Norwood  will  open  our  hearing.  He  brings 
his  experience  as  a  dentist  to  his  work  on  the  Workforce  Protec- 
tions Subcommittee  of  the  Committee  on  Economic  and  Edu- 
cational Opportunities,  where  he  has  been  actively  involved  in  the 
legislative  effort  sponsored  by  Congressman  Cass  Ballenger  to  re- 
form OSHA.  Our  witnesses  today  will  be  commenting  on  that  legis- 
lative proposal  as  well. 

Let  me  turn  now  to  our  Ranking  Minority  Member,  Mr.  LaFalce, 
for  any  opening  statement  that  he  would  wish  to  make. 

Mr.  LaFalce.  I  thank  you  very  much.  Madam  Chair.  First  of  all, 
I  would  offer  my  opening  statement  in  the  record. 

Chairwoman  Meyers.  Without  objection.  So  ordered. 

Mr.  LaFalce.  I  would  like  to  make  some  personal  remarks.  First 
of  all,  I  want  to  congratulate  you  for  continuing  these  oversight 
hearings.  I  have  long  believed  that  is  the  most  important  work  that 
our  committee  could  do,  when  we  had  oversight  hearings  on  the  im- 
plementation and  Administration  of  OSHA  last  year,  and  Assistant 
Secretary  Joe  Dear  and  many  others  came  and  testified,  and  so  I 
welcome  him  back,  and  we  should  do  this  all  the  time. 

There  is  a  difference  this  year  though.  I  detect  a  gleam  in  the 
eyes  of  some  individuals  who  are  talking  about  reform,  and  that 
gleam  tells  me  that  they're  not  so  much  interested  in  reform.  They 
would  really  like  to  emasculate  OSHA,  if  not  eliminate  OSHA. 

They  won't  say  that  explicitly,  but  if  you  read  between  the  lines, 
that's  pretty  clear.  Now,  there  is  a  difference  between  making 
OSHA  operate  in  a  better  manner  something  that  I  think  we  all 
want  to  do  and  really  trying  to  emasculate  it's  effectiveness. 

Second,  we  very  often  pit  employer  against  employees;  saying  the 
employee  should  be  for  OSHA,  and  the  employers  should  be  against 
it,  and  that  is  such  a  false  dichotomy.  It's  in  the  interests  of  every 
single  employee,  and  every  single  employer  to  have  a  good  OSHA. 
A  good  OSHA  is  going  to  mean  more  knowledge,  a  better  and  safer 
work  place,  and  that's  going  to  make  for  a  much  better,  safer,  and 
more  profitable  business. 

My  next  point  is  sometimes  we  have  to  make  judgment  calls,  and 
we  make  judgment  calls  which  sometimes  are  very,  very  difficult. 
Sometimes  we  err,  but  if  we  have  to  err,  then  I  believe  we  ought 
to  err  on  the  side  of  safety,  and  I'll  tell  you  why  I  say  that. 

I  was  the  first  in  my  family  to  even  go  to  high  school,  much  less 
college,  law  school,  et  cetera.  My  parents  were  very  working  class, 
and  my  father  was  exposed  to  cnemicals  in  the  work  place,  and  at 


a  relatively  young  age  he  had  industrial  hepatitis,  and  it  affected 
his  liver  for  the  rest  of  his  life. 

My  mom  worked  in  a  factory,  and  had  her  fingers  taken  off.  Now, 
you  can't  really  replace  a  liver  too  easily.  They  didn't  have  trans- 
plants in  those  days,  and  you  can't  replace  fingers;  and  if  we  had 
a  better,  more  effective  OSHA,  that  wouldn't  have  happened  in  all 
probability. 

If  we  want  to  have  a  better  OSHA,  OK  But  if  anybody  has  in 
mind  emasculating  OSHA,  its  Administration,  implementation,  or 
the  law,  they  are  going  to  have  a  mighty  fight  on  their  hands,  not 
only  from  the  head,  but  from  the  heart.  Thank  you.  Madam  Chair. 

Chairwoman  Meyers.  Thank  you,  Mr.  LaFalce.  Without  objec- 
tion, all  other  opening  statements  will  be  put  in  the  record.  I  don't 
want  to  turn  the  opening  statements  into  an  argument,  Mr.  La- 
Falce. 

Mr.  LaFalce.  You  have  agreed  with  me  so  far,  I  would  suspect. 

Chairwoman  Meyers.  I  appreciate  the  personal  experience  that 
you  have  brought  to  this  hearing.  I've  talked  to  a  lot  of  small  busi- 
ness groups,  and  they  don't  want  to  eliminate  OSHA.  They  want 
to  have  a  friendlier  OSHA,  an  OSHA  that  we  can  work  with. 

But  that  will  undoubtedly  come  out  in  the  hearing  today.  At  this 
time,  I  would  like  to  turn  our  attention  to  the  Honorable  Charlie 
Norwood,  and  we  look  forward  to  hearing  from  you,  Mr.  Norwood. 

TESTIMONY  OF  HON.   CHARLIE   NORWOOD,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  GEORGIA 

Mr.  Norwood.  Thank  you,  Chairwoman  Meyers,  and  distin- 
guished members  of  this  committee.  I  would  first  like  to  say  what 
a  distinct  honor  it  is  for  me  to  appear  before  you  this  afternoon, 
and  I  do  applaud  you  for  the  work  that  you  are  doing  in  investigat- 
ing the  actions  of  OSHA,  and  the  impact  that  OSHA  has  on  srtiall 
businesses. 

I  think  that  it  is  very  appropriate  that  vou  here  in  the  Small 
Business  Committee  are  taking  a  long,  hard  look  at  OSHA.  Of  the 
many  things  that  OSHA  does  badly,  and  there  are  many,  I  guess 
one  that  has  bothered  me  more  than  anything  else  is  that  OSHA 
hurts  small  businesses  who  cannot  adequately  defend  themselves. 

Big  businesses  consider  fighting  OSHA  a  normal  part  of  doing 
business  every  day.  If  you  a  Greneral  Motors,  or  a  Goodyear,  or  a 
U.S.  Steel,  you  can  afford  to  hire  a  flock  of  lawyers  to  keep  up  with 
all  the  dictates  that  OSHA  sends  down  from  on  high. 

But  small  businesses  don't  have  the  resources  to  fight  when 
OSHA  comes  knocking  on  their  door.  Over  the  past  several  weeks, 
we  in  the  Workforce  Protection  Subcommittee  of  the  Opportunities 
Committee,  have  been  working  very  hard  on  legislation  to  reform 
OSHA.  Chairman  Ballenger's  bill  will  go  a  long  way  toward  correct- 
ing many  of  the  excesses  of  OSHA. 

Many  of  these  reforms  will  have  a  very  specific  impact  on  small 
businesses.  OSHA  will  be  required  to  issue  a  warning  for  an  al- 
leged violation,  and  allow  an  employer  a  reasonable  time  to  fix  a 
violation  before  fining  an  employer. 

The  Ballenger  bill  will  protect  small  businesses  by  requiring  em- 
ployees to  work  with  employers  to  fix  a  perceived  problem  before 
OSHA  is  called  in. 


It  is  my  understanding  that  the  assistant  secretary  of  OSHA  will 
be  appearing  before  you  later  on  today.  We  have  had  several  hear- 
ings at  which  we  have  heard  testimony  from  Mr.  Dear,  among  oth- 
ers. Mr.  Dear  has  stated  time  and  time  again  that  some  56,000 
American  lives  are  lost  each  year  due  to  work-related  accidents  and 
illnesses. 

Now,  I  don't  agree  with  Mr.  Dear's  numbers.  In  fact,  the  profes- 
sionals at  the  Department  of  Labor  don't  agree  with  his  numbers 
either,  but  that's  another  story.  We'll  get  into  that  another  day. 
The  important  thing  to  understand,  I  believe,  is  that  even  if  Mr. 
Dear  and  the  Democrats  are  correct,  then  all  that  they  really  are 
demonstrating  is  that  what  we  have  done  up  to  now  has  not  helped 
us  achieve  safer  and  healthier  work  places. 

Work  place  deaths  and  injuries  are  a  tragic  event.  For  the  past 
25  years,  I  have  earned  my  living  as  a  dentist  and  a  nurseryman. 
As  an  employer,  I  was  very  interested  in  providing  the  safest  work 
place  possible  for  myself  and  for  my  co-workers.  I  think  we  should 
remember  that  in  small  businesses  often  the  employer  is  also  the 
employee.  The  employer  is  the  person  doing  the  work. 

However,  I  do  understand  that  I  cannot  legislate  a  perfect,  acci- 
dent free  world.  We  cannot  legislate  absolute  safety.  We  all  would 
if  we  could. 

Indeed,  past  Congresses  have  tried,  but  it  has  not  worked  as  Mr. 
Dear  and  so  many  of  our  democratic  colleagues  will  tell  us.  There 
are  many  anecdotal  stories  of  tragic  deaths  and  injuries  at  the 
work  place  that  provide  the  evidence  of  our  failure  to  legislate  and 
bureaucratically  mandate  work  place  safety. 

So,  as  responsible,  compassionate  legislators,  we  have  a  duty,  I 
think,  to  find  better  ways,  more  efficient  ways  to  further  work 
place  safety  and  health,  and  that  is  why  I  and  other  members  of 
the  Workforce  Protection  Subcommittee  have  worked  so  hard  to  de- 
velop good,  sound,  reasonable  legislation  to  reform  OSHA. 

Interestingly  enough,  even  the  Clinton  Administration  has  come 
around  to  agree  that  OSHA  must  be  changed.  In  taking  steps  to 
create  a  new  OSHA,  the  Administration  has  announced  that  it  will 
be  guided  by  three  basic  principles;  more  cooperation  between 
OSHA  and  employers;  the  application  of  some  good  old  fashioned 
common  sense,  and  having  results,  not  red  tape.  That  certainly  is 
a  good  start  in  the  right  direction. 

I  would  suggest  that  this  committee  look  very  closely  at  OSHA 
to  ensure  that  its  actions  matches  its  rhetoric.  To  sum  up,  Madam 
Chairwoman,  it  is  time  for  a  new  approach  to  work  place  health 
and  safety.  We  need  to  depart  from  the  present  "command-and-con- 
trol"  regulatory  scheme. 

If  we  must  have  an  OSHA,  then  we  must  change  it  from  a  police 
agency  looking  to  hit  small  businesses  with  punitive  fines,  into  a 
center  for  work  place  safety,  designed  to  assist  companies  in 
achieving  safer  work  places. 

In  conclusion,  I'd  like  to  say  to  you  that  all  of  this  to  me,  and 
including  this  hearing,  is  not  really  about  occupational  health  and 
safety.  I  do  not  know  one  person  in  this  Congress  who  is  not  for 
that.  I  do  not  know  one  person  that  I  have  ever  worked  with  who 
was  not  interested  in  safety  and  health  in  the  work  place. 


I  have  spent  the  last  30  years  of  my  Hfe  being  interested  in 
health.  What  this  is  all  about  is  how  do  we  achieve  that  goal;  and 
what  we  have  not  done  correctly  in  the  past. 

The  fact  that  we  continue  to  talk  about  56,000  tragic  deaths  and 
accidents  every  year  indicates  that  we  have  not  achieved  what  we 
started  out  to  do.  I  thank  you  very  much  for  allowing  me  to  spend 
this  time  with  you,  Madam  Chairwoman. 

[Mr.  Norwood's  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  We're  very  glad  to  have  you  here,  Mr.  Nor- 
wood. I  would  like  to  ask  if  any  member  of  the  committee  had  any 
questions  they  would  like  to  ask.  Yes,  sir.  Mr.  Bartlett,  first,  and 
then  Mr.  Manzullo. 

Mr.  Bartlett.  Thank  you  very  much.  The  56,000  were  acciden- 
tal deaths,  or  were  they  accidents  and  deaths? 

Mr.  Norwood.  The  56,000  actually,  50,000  of  those,  I  think  Mr. 
Dear  says  that  these  are  premature  deaths  caused  by  occupational 
diseases.  The  other  6,000  plus  have  to  do  with  workplace  deaths 
that  occur  because  of  a  lack  of  safety,  so  to  speak. 

Mr.  Bartlett.  What  were  these  numbers  before  OSHA? 

Mr.  Norwood.  I  think  the  number  of  50,000  has  been — and  I 
don't  mind  being  corrected,  Mr.  Dear,  but  I  think  the  number  of 
50,000  has  been  added  just  recently.  Again  that  is  Mr.  Dear's  esti- 
mate of  premature  deaths  that  have  occurred  in  the  work  place  be- 
cause of  occupational  diseases,  that  is  not  the  official  estimate  of 
the  Bureau  of  Labor  Statistics. 

I  don't  know  what  the  number  was,  Mr.  Bartlett,  before  last 
year.  I  do  know  that  that  is  a  very  difficult  thing  to  estimate  that 
is  why  the  BLS  has  not  g^ven  an  official  count.  We  know  premature 
deaths  in  much  greater  numbers  than  that  occur  outside  of  the 
work  place,  and  it  is  very  difficult  to  estimate  at  least  according  to 
the  Department  of  Labor. 

It  is  very  difficult  to  attribute  those  numbers  to  a  work  place 
problem.  The  death  may  have  occurred  while  at  work,  but  the 
cause  of  the  death,  frequently  it  is  difficult  to  determine  that  it  was 
from  the  work  place. 

Mr.  Bartlett.  How  much  have  OSHA  regulations  increased  the 
cost  of  dental  care? 

Mr.  Norwood.  Well,  there  are  different  numbers  that  are  being 
cited.  The  American  Dental  Association  has  numbers,  but  I  can  tell 
you  from  personal  experience.  We  tried  for  a  good  while  to  absorb 
the  new  costs  that  were  coming  through  our  office,  and  found  that 
finally  we  just  simply  could  not  do  that. 

For  us  to  manage  as  a  small  business,  and  a  very  competitive 
business,  we  had  to  eventually  levy  an  additional  charge  for  each 
patient  that  sat  in  our  chair  of  $10  per  visit,  and  it  was  called  in 
our  office  an  OSHA  charge. 

We  did  that  in  order  that  our  expenses  could  be  covered,  but  we 
did  it  that  particular  way  so  that  we  could  point  out  to  patients 
that  these  expenses  that  you're  paying  are  one's  that  are  directly 
related  to  some  of  the  changes  that  we  had  to  make  in  our  office, 
and  particularly  in  our  office  in  the  lack  of  production,  the  amount 
of  time  taken  away  to  follow  the  rules  and  regulations  of  OSHA. 


I  would  simply  tell  patients  that  and  they  often  did  complain 
about  that  charge,  but  I  would  simply  give  them  Congressman  Ber- 
nard's telephone  number. 

Mr.  Bartlett.  But  were  your  offices  demonstratively  a  safer 
place  because  of  these  regulations? 

Mr.  Norwood.  I  don't  want  to  tell  you  that  I  believe  because  of 
OSHA  that  there  have  not  been  some  very  good  things  that  oc- 
curred, but  generally  speaking,  we  did  not  feel  that  the  OSHA  reg- 
ulations made  our  office  any  safer  than  it  already  was.  The  posting 
requirements,  and  paper  requirements  that  we  nad  to  go  tnrougn 
certainly  did  nothing  to  help  us  create  a  safer  workplace. 

I've  been  in  practice  for  30  years,  and  the  worst  accident  that  I 
could  remember,  and  believe  me,  I've  been  thinking  back  about  this 
very  subject,  was  one  of  our  lab  technicians  cut  his  finger.  I  am  ab- 
solutely certain  there  have  been  no  deaths  in  our  office. 

I  know  that  I  came  out  in  an  era  when  infection  control  was  very 
well  understood.  We  knew  what  to  do  about  it,  and  we  have  been 
dealing  with  hepatitis  in  our  office  since  the  first  day  I  ever  start- 
ed. So,  we  didn  t  feel  like  that  many  of  the  things  that  we  were 
having  to  do  made  any  sense  at  all. 

Chairwoman  Meyers.  Mr.  Bartlett,  I  wonder  Mr.  Manzullo,  I'll 
go  to  my  left  now,  because  I  had  a  request  for  a  question  for  Mr. 
Dear. 

Mr.  Manzullo.  John  is  to  my  left. 

Chairwoman  Meyers.  Mr.  LaFalce. 

Mr.  LaFalce.  I  wasn't  going  to  ask  any  questions,  but  you  in- 
trigued me  when  you  talked  about  putting  down  an  OSHA  charge 
on  your  bills  of  $10  per  patient.  I  have  been  going  to  a  dentist  lor 
my  entire  life.  How  many  in  this  room  have  ever  gone  to  a  dentist 
wnere  they  have  seen  a  charge  on  their  bills  that  have  been  called 
an  OSHA  charge?  Would  you  please  raise  your  hands? 

Mr.  LaFalce.  I  thought  so.  Nobody  raised  their  hand  to  indicate 
that. 

Mr.  Norwood.  There  are  two  approaches,  you  know. 

Mr.  LaFalce.  But  I  would  think  that  very  few  dentists  in  the 
United  States  add  something  to  their  bills  and  call  it  an  OSHA 
charge.  So,  it  was  interesting  that  you,  when  you  were  in  the  pri- 
vate sector,  did  that,  because  that  helps  to  explain  why  you  feel  so 
strongly  about  OSHA.  It  was  something  that  you  felt  strongly 
about  when  you  were  a  private  practitioner,  correct? 

Mr.  Norwood.  Yes. 

Mr.  LaFalce.  Because  most  dentists  that  I  know  of  don't  put 
that  down. 

Mr.  Norwood.  No,  they  hide  it  in  their  fees. 

Mr.  LaFalce.  Because  we  hide  all  costs  in  our  fees.  When  we  say 
hide,  they  include  it  in  their  fees,  but  most  are  not  resentful  that 
they  would  pinpoint.  Now,  what  caused  this  particular  resentment 
on  your  part  for  OSHA  that  you  put  it  in  your  fee? 

What  did  OSHA  want  you  to  do  in  your  dental  office  that  you 
weren't  doing,  or  something,  that  added  a  cost  that  you  told  your 
patients,  that  amounted  to  about  $10  per  patient?  What  did  they 
want  you  to  do? 

Mr.  Norwood.  You  have  to  understand  that  you're  right.  I  did 
that  because  I'm  passionate  about  freedom. 


Mr.  LaFalce,  Well,  yeah,  I  understand  passion  about  freedom, 
and  so  am  I.  But  it's  still  true  that  your  striving  for  freedom  tar- 
geted OSHA.  What  was  it  that  OSHA  demanded  of  you  to  do  in 
your  dental  shop  which  aroused  your  passion? 

Mr.  Norwood.  Well,  how  long  you  got?  All  right.  Let's  start  with 
just  this.  We  were  a  very  happy  crew;  myself,  and  my  partner,  and 
12  employees.  Our  people  came  to  work  dressed,  and  ready  to 
work.  They  would  come  in  their  scrubs,  and  they  would  come  in 
their  lab  coats.  We  would  work  for  9  hours  each  day,  and  they 
would  go  home  in  their  scrubs  and  in  their  lab  coats. 

Now,  OSHA  comes  in  and  says,  no,  you  can't  do  that  any  more, 
and  it  upset  the  employees  a  lot  more  than  their  employer;  that 
they  had  to  come  to  the  office  in  civilian  clothes,  and  change 
clothes  at  the  office,  because  OSHA  insisted  that  I  wash  all  of  their 
uniforms,  or  send  it  out  to  a  cleaner. 

What  we  ended  up  having  to  do  in  our  office  was  simply  buy  a 
washer  and  dryer,  and  we  were  fortunate  enough  that  we  had 
enough  space  in  our  office  that  we  could  put  one  in,  and  turn  one 
of  the  rooms  into  a  dressing  room,  all  of  which  cost  money,  all  of 
which  was  a  total  waste  of  time,  but  that's  what  happened  to  us. 

I  don't  think  you  ought  to  have  to  wear  rubber  gloves,  for  exam- 
ple, on  every  procedure. 

Mr,  LaFalce.  Wait  just  a  second.  Do  you  think  that  nurses  at 
hospitals,  and  doctors  who  operate  in  hospitals,  for  example,  that 
they  should  be  able  to  wear  clothes  at  a  baseball  game,  or  at  home, 
or  at  dinner,  et  cetera,  and  then  come  into  the  hospital?  Don't  the 
hospitals  require  that  the  nurses  put  their  uniforms  on  at  the  hos- 
pitals? 

Mr,  Norwood,  You  make  a  good  point,  and  I  appreciate  you 
brining  it  up.  It  is  one  of  the  good  things  about  the  Ballenger  bill, 
and  it  says  that  the  standards  need  to  be  industry  specific. 

Mr.  LaFalce.  How  do  you  distinguish  between  a  hospital  and  a 
doctor's  office? 

Mr.  Norwood.  There  is  also  a  distinction  between  an  emergency 
room  and  a  dentist  office. 

Mr.  LaFalce.  But  don't  you  operate  in  your  office?  Doesn't  a  den- 
tist do  his  dental  operations  in  his  office;  whereas  a  physician  very 
often  would  do  his  operations  in  a  hospital? 

Mr.  Norwood.  Yes,  but  all  of  this  comes  from  the  blood  borne 
pathogen  standard,  that  by  the  way,  is  estimated  to  cost  each  den- 
tal office  $23,700  per  year  to  answer  an  earlier  question.  There  are 
different  dental  offices  that  do  different  things,  and  all  this  is  about 
blood. 

Some  dental  offices,  yes.  Some  of  this  gets  to  be  a  totally  dif- 
ferent story  if  you're  a  periodontist,  or  if  you're  an  oral  surgeon. 
But  if  you're  a  reconstructive  dentist  such  as  myself,  we  don't  deal 
with  very  much  blood. 

That  simply  was  not  a  problem  in  our  live. 

Mr.  LaFalce.  Well,  you  pull  teeth.  You  pull  a  tooth, 

Mr,  Norwood,  What  makes  you  think  I  do? 

Mr.  LaFalce.  Well,  I  don't  know. 

Mr.  Norwood.  I  know  that.  I  understand  that  you  don't  know 
that. 

Mr.  LaFalce.  I  don't  know  that.  Most  dentists  pull  teeth. 
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Mr.  Norwood.  No,  most  dentists  don't  necessarily  pull  teeth. 

Mr.  LaFalce.  All  right.  I  stand  corrected. 

Mr.  Norwood.  Some  dentists  pull  teeth,  and  oral  surgeons  do  it 
all  the  time. 

Mr.  LaFalce.  Well,  most  every  dentist  I've  ever  known,  and  in- 
cluded within  the  definition  of  dentistry,  is  the  occasional  pulling 
of  teeth. 

That  frequently  brings  about  a  certain  amount  of  blood. 

Mr.  Norwood.  In  a  very  friendly  way,  if  you  would  just  accept 
the  fact  that  I  probably  know  a  lot  more  dentists  than  you  do. 

Mr.  LaFalce.  Of  course  you  do,  but  on  this  specific  issue  of 
whether  or  not  most  dentists  do  in  fact  pull  teeth,  I  have  to  say 
that  with  my  limited  knowledge  that  I  would  suspect  that  the  posi- 
tion that  I  articulated  might  be  more  correct  than  the  position  that 
you  have  just  articulated. 

Mr.  Norwood.  If  you  assume  every  dentist  pulls  a  tooth. 

Mr.  LaFalce.  I  didn't  say  that,  did  I?  I  said  most  dentists. 

Mr.  Norwood.  Well,  let's  just  take  for  an  instance  that  every  one 
of  them  extracted  teeth,  that  doesn't  necessarily  mean  that  the 
blood  borne  pathogen  standard  was  correct  for  a  dental  office.  We 
got  along  very  well  without  it. 

Mr.  LaFalce.  I'm  going  to  plead  total  ignorance  on  that  blood 
pathogen  standard,  OK?  I  know  zero  about  it.  I  think  it  would  be 
interesting  to  hear  the  experts  on  OSHA's  opinion  about  it. 

Mr.  Norwood.  Well,  let  me. 

Mr.  LaFalce.  Wait  a  minute.  Did  you  have  an  IRS  surcharge  fee 
for  the  cost  of  the  IRS. 

Mr.  Norwood.  No,  just  OSHA. 

Mr.  LaFalce.  Just  OSHA?  Just  OSHA  has  aroused  your  passion? 

Mr.  Norwood.  Well,  OSHA  has  got  my  attention  pretty  well,  be- 
cause it  was  on  top  of  Federal  Regulations  from  the  IRS,  on  top  of 
regulations  from  the  Labor  Department,  on  top  of  regulations. 

Mr.  LaFalce.  I  thought  it  was  below  all  of  those  myself 

Mr.  Norwood.  Well,  it  was  sort  of  new.  It  was  in  addition  to  is 
where  we  were  coming  from. 

Chairwoman  Meyers.  I  would  agree  with  Mr.  Norwood,  that 
most  of  the  people  who  I  have  talkea  to  said  that  it  is  the  accumu- 
lating effect  that  really  is  the  most  burdensome.  I'm  going  to  call 
on  Mr.  Manzullo,  and  then  Mr.  Baldacci,  and  then  after  those  two, 
with  the  agreement  of  the  committee,  I  would  like  to  go  on  to  the 
panel. 

If  you  have  burning  question,  please  indicate;  otherwise,  we'll  go 
on  to  the  next  panel. 

Mr.  Manzullo.  Thank  you.  Charlie,  I  was  talking  to  some  den- 
tists back  in  Illinois,  and  they  related  to  me  the  following  story. 
There  was  a  father  and  son  team,  a  partnership,  and  they  had  to 
go  through  and  label  every  chemical  in  their  office,  including  liquid 
paper,  which  is  that  white  correction  fluid  you  put  on  letters  when 
you  make  a  mistake.  Then  it  had  to  go  to  into  a  manual. 

But  they  said  that  the  most  incredible  regulation  they  had  was 
based  on  their  partnership.  Because  they  worked  for  themselves, 
and  not  for  an  employer,  they  don't  have  to  use  rubber  gloves  in 
their  procedures. 

Mr.  Norwood.  That's  correct. 


Mr.  Manzullo.  But  if  they  were  a  corporation,  in  which  case 
they  would  be  employees  working  for  the  corporation,  then  they 
would  have  to  wear  rubber  gloves.  I  said  that  doesn't  make  sense. 

He  said,  well,  that's  why  I  sent  you  to  Congress,  to  try  to  do 
something  about  it.  It  would  appear  to  me  that  the  sanitary  effects, 
if  any,  of  wearing  the  rubber  gloves  has  absolutely  nothing  to  do 
with  the  legal  form  of  business  in  which  these  dentists  are  en- 
gaged. 

Additionally,  they  reached  a  point  where  they  had  either  10  or 
15  more  employees  in  the  office,  there  is  a  point  beyond  which 
more  OSHA  regulations  get  kicked  in.  Do  you  know  what  they  did, 
Charlie?  They  froze  the  number  of  their  employees  at  one  below, 
because  they  said  for  us  to  go  above  that  level  is  going  to  bring  in 
more  and  more  of  these  OSHA  regulations. 

I  agree  with  you,  and  with  the  rest  of  the  panel,  that  if  it's  an 
issue  of  safety,  none  of  us  have  a  problem  with  it.  But  do  you  agree 
with  me  that  this  is  the  OSHA  interpretation  of  the  employer  ver- 
sus the  sole  proprietor  as  to  the  gloves?  Does  that  make  sense? 

Mr.  Norwood.  No,  it  doesn't  make  sense,  and  you're  totally 
right,  and  my  personal  opinion  is  that  those  in  this  country  most 
trained,  most  skilled,  most  capable  of  determining  when  you  should 
wear  gloves,  and  when  you're  not,  are  those  of  us  with  a  doctorate 
degree  in  dentistry. 

I'll  be  happy  to  challenge  anybody  that  they've  got  over  in  OSHA, 
that  Mr.  Dear's  got  writing  standards  about  my  profession,  and  dis- 
cuss it  with  them. 

Mr.  Manzullo.  Well,  what  I  find  interesting  is  the  fact  that 
when  the  OSHA  inspector  comes,  he  first  has  to  determine  whether 
or  not  it  is  a  sole  proprietorship,  a  partnership,  or  a  corporation, 
before  he  takes  a  look  to  see  whether  or  not  the  dentists  are  wear- 
ing gloves. 

Chairwoman  Meyers.  Thank  you,  Mr.  Manzullo.  We  have  a  vote. 
In  fact,  I  think  it  is  a  series  of  votes,  and  so  we  will  have  a  ques- 
tion from  Mr.  Baldacci,  and  then  we  will  go  vote,  and  get  back  as 
soon  as  we  can  for  our  panel. 

Mr.  Baldaccl  Thank  you  very  much.  Madam  Chairperson,  for 
calling  this  hearing,  and  for  Charlie  for  introducing  legislation.  The 
point  that  I  think  I  wanted  to  make  is  that  the  Administration  has 
received  the  message  for  formally  ruling  on  the  enforcement  proc- 
ess, and  that  in  fact  doesn't  even  disagree  with  the  message  that 
is  being  developed. 

Indeed,  the  President's  statement  on  the  subject  have  been  initia- 
tives, and  not  reactions  to  make  regulations  more  common  sensible, 
and  results  oriented.  In  Maine,  Maine  has  got  one  example  of  this, 
is  the  Nationalization  of  the  Maine  200  Program,  which  provides 
relief  from  inspections  and  fines  to  employers  who  work  with  their 
employees  to  create  a  safe  work  place. 

By  working  in  partnership  with  200  of  the  most  unsafe  employ- 
ers in  Maine,  OSHA  was  able  to  identify  nearly  100,000  work  place 
hazards,  more  than  half  of  which  have  been  eliminated.  As  a  result 
of  those  efforts,  nearly  60  percent  of  the  employers  have  reduced 
their  injury  and  illnesses,  and  Workers  Comp  claims,  and  insur- 
ance premiums  have  been  reduced. 
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But  it's  a  collaborative  effort.  It's  working  together,  and  it's 
something  that  our  grandmothers  taught  us  many  years  ago,  is 
that  vou  can  get  more  with  honey  than  you  can  with  vinegar. 

I  think  in  getting  the  Agency  to  work  together  with  the  employ- 
ers, and  to  try  to  do  the  things  that  are  in  their  interests,  and  in 
the  people's  interests  that's  working  there,  I  think  they  can  see  and 
recognize  a  real  benefit,  both  not  in  only  in  the  work  place  safety, 
injuries  and  accidents,  but  also  in  their  Workers  Comp  and  insur- 
ance premiums,  and  ancillary  insurance  costs  that  they  do  have. 

But  it  has  to  be  done  more  cooperatively,  and  not  at  command 
and  control;  and  we  have  to  develop  that,  and  I  would  like  to  think 
that  the  Maine  Program,  which  is  going  to  be  sort  of  a  national 
program,  would  be  a  step  in  that  direction. 

I  applaud  the  Administration's  efforts,  and  the  industry's  initia- 
tives, and  also  this  committee  for  making  sure  that  the  record 
matcnes  up  with  the  rhetoric.  Thank  you,  Madam  Chair. 

Mr.  Norwood.  Could  I  make  a  quick  comment  on  that? 

Chairwoman  Meyers.  Yes. 

Mr.  Norwood.  I  totally  agree,  and  I  want  to  say  while  Mr.  Dear 
is  in  the  room,  that  they  are  beginning  to  take  steps  in  the  right 
direction.  One  of  my  concerns  is,  well,  for  how  long  will  they  take 
steps  in  the  right  direction. 

The  idea  is  that  if  the  Federal  Government  is  to  have  an  OSHA 
Program,  it  should  be  one  where  they  serve  as  a  resource.  They 
serve  to  do  research,  and  they  work  hand-in-hand  with  employers. 
Employers  already  have  great  motivation  to  have  a  safe  and 
healthy  work  place. 

The  problem  is  that  Mr.  Dear  comes  to  a  hearing  like  this  3 
years  ago,  and  he  sits  in  his  chair,  and  Senator  Kennedy  sits  up 
there,  and  pounds  the  table  because  he  hadn't  laid  on  enough  fines 
this  year,  because  he  hadn't  had  enough  inspectors  out  in  the  field 
this  year. 

So,  I'm  sort  of  defending  Mr.  Dear  and  his  program.  He  has  been 
pushed  into  a  situation  where  the  number  one  priority  was  to  go 
collect  money;  and  all  we're  trying  to  say  is,  look,  if  you're  going 
to  have  this  program,  work  with  us.  We  don't  want  unhealthy  work 
places. 

Mr.  Baldacci.  Madam  Chair,  my  only  point  would  be  that  what- 
ever has  happened  has  happened,  and  if  we  move  forward  together 
in  a  though tml  manner,  that  we  can  accomplish  an  awful  lot  more. 
So,  I  wasn't  here,  and  I  don't  know  if  you  were  here. 

Mr.  Norwood.  No. 

Mr.  Baldacci.  But  I'm  not  sure.  Your  descriptions  are  pretty  apt, 
but  let's  just  move  forward  together,  I  guess,  and  very  positively. 

Mr.  Norwood.  I  hope  so.  We  ve  got  a  deal  that  will  do  that. 

Mr.  Baldacci.  Thank  you,  Madam  Chair. 

Chairwoman  Meyers.  We  will  have  four  votes;  the  first  will  be 
a  15  minute  vote  on  the  Mulholland  Amendment,  and  then  5 
minute  votes  on  the  Scott  Amendments  and  Norton  Amendments, 
and  the  Field  Amendments.  They  are  all  amendments  to  Title  I. 

So  we  should  be  back  about  3  or  3:15  p.m.,  and  we  will  do  the 
very  best  we  can,  and  I  hope  all  of  us  will  be  able  to  come  back. 

[Whereupon,  at  approximately  2:36  p.m.,  the  committee  recessed, 
and  was  again  called  to  order  at  3:23  p.m.] 
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Chairwoman  Meyers.  Well,  thank  you  all  for  being  in  place,  and 
I  think  with  the  permission  of  the  panel,  what  I  would  like  io  do 
is  start  and  just  go  through  the  panel. 

We  will  light  the  lights,  but  don't  feel  like  you  have  to  break  off 
in  the  middle  of  a  sentence.  But  when  the  red  light  goes  on,  if  you 
would  stop  as  soon  as  you  comfortably  can  after  that.  We  would 
like  to  have  you  take  about  5  minutes  apiece. 

The  reason  that  I'm  going  right  through,  and  then  coming  back 
for  questions  for  all  of  you  is  because  I  would  like  to  have  as  much 
of  our  committee  hear  all  of  your  testimony  as  I  can,  because  some 
of  you  have  come  a  long  way. 

We  will  start  with  Mr,  Joseph  Dear,  whose  name  has  been  taken 
in  vain  a  couple  of  times  today.  He  has  very  graciously  allowed  or 
consented  to  be  with  us  today.  He  is  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and  Health,  and  we're  glad  to  have 
you  here  with  us  today. 

Mr.  Baldacci.  Madam  Chairman? 

Chairwoman  Meyers.  Yes. 

Mr.  Baldacci.  May  I  ask  before  Mr.  Dear  starts  for  a  unanimous 
consent  to  submit  an  opening  statement  for  the  record,  in  case  we 
have  to  leave  before  the  panel  gets  through? 

Chairwoman  Meyers.  Thank  you  very  much.  Without  objection, 
it  is  so  ordered. 

Any  others  who  have  an  opening  statement  they  would  like  to 
submit.  Mr.  Dear. 

TESTIMONY  OF  JOSEPH  A.  DEAR,  ASSISTANT  SECRETARY  OF 
LABOR  AND  OCCUPATIONAL  HEALTH 

Mr.  Dear.  Thank  you,  Madam  Chair,  and  members  of  the  com- 
mittee. I  will  summarize  my  remarks,  and  if  I  could  ask  to  have 
the  full  remarks  placed  in  the  record.  It  is  a  pleasure  to  appear  be- 
fore this  committee  to  discuss  OSHA's  initiatives  to  reinvent  itself 
to  improve  the  protection  of  worker's  at  risk  received,  and  at  the 
same  time  to  reduce  the  regulatory  burdens  on  small  business. 

In  addition,  I  would  like  to  talk  briefly  about  how  OSHA  is  re- 
sponding to  President  Clinton's  request  of  March  4,  and  April  21, 
memoranda  on  reinventing  regulation.  I  know  from  talking  to 
many  of  you  and  watching  earlier  today,  that  you  have  heard  a 
number  of  stories  about  OSHA  during  this  session,  and  many  of 
them  very  troubling. 

For  instance,  you've  heard  allegations  that  we  have  banned  the 
tooth  fairy,  and  won't  permit  dentists  to  give  extracted  teeth  to 
their  patients  to  them.  That  story  is  false,  as  most  of  the  stories 
you  hear.  But  these  stories  continue  to  surface. 

Chairwoman  Meyers.  Mr.  Dear,  could  I  ask  of  you  to  get  very 
close  to  the  mike,  and  speak  right  into  it,  because  we  can  hear  you 
fine,  but  sometimes  it  doesn't  go  to  the  back  doors. 

Mr.  Dear.  Stories  like  the  tooth  fairy  concern  me,  because  they 
detract  from  the  more  important  story  of  how  OSHA  is  working 
with  employers,  and  workers,  to  promote  and  improve  work  place 
safety  and  health  in  the  country. 

The  plain  truth  is  that  OSHA  saves  lives.  Since  it  was  created 
in  1970  the  rate  of  fatal  occupational  injuries  in  this  country  has 
been  cut  in  half.  OSHA's  protective  standards  really  make  the  dif- 
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ference  between  life  and  death  for  millions  of  working  Americans, 
whether  it's  the  lead  protection  standard,  asbestos,  vinyl  fluorides, 
CTain  handling  or  trenching,  these  standards  make  the  difference 
for  workers  every  day. 

But  our  work  is  far  from  done.  As  Congressman  Norwood  noted, 
OSHA  estimates  that  56,000  Americans  die  each  year  as  a  result 
of  injury  or  illness  contracted  as  a  result  of  their  work.  That's 
about  150  a  day,  and  if  there  was  a  plane  crash  in  this  country 
with  150  people  being  killed  every  day,  there  would  be  a  national 
outcry  ana  a  demand  to  do  something. 

But  since  these  events  occur  in  isolated  occurrences  around  the 
country,  that  outcry  isn't  heard.  Further,  there  are  16,000  disabling 
injuries  every  day.  6,000  workers  are  hurt  so  badly  that  they  are 
unable  to  continue  work  for  some  periods  of  time. 

The  human  and  economic  toll  of  these  injuries  is  enormous  on 
the  human  side,  and  beyond  our  reckoning;  and  on  the  economic 
side,  just  the  accidents  alone  cost  the  economy  over  a  $100  billion. 
We  don't  have  a  good  estimate  for  the  cost  of  work  related  disease. 

Now,  as  we  examine  the  impact  of  OSHA  regulations  on  small 
businesses,  it's  important  that  we  not  forget  that  a  safe  and  health- 
ful work  environment  is  just  as  important  for  employees  working 
in  small  firms  as  it  is  to  those  working  in  large  firms.  Work  place 
injuries,  illnesses,  and  deaths  are  not  confined  to  certain  industrial 
sectors  or  just  to  large  firms. 

According  to  an  OSHA  analysis  of  a  Bureau  of  Labor  Statistics 
data,  businesses  with  fewer  than  11  employees  account  for  33  per- 
cent of  all  fatalities,  even  though  they  account  for  just  less  than  20 
percent  of  all  employees. 

So,  while  small  businesses  may  at  times  seek  exemptions  from 
regulations,  their  employees  unfortunately  have  no  exemption  from 
work  place  tragedies. 

Now,  since  I  have  been  working  at  OSHA  since  1993, 1  have  been 
trying  hard  to  get  OSHA  focused  on  how  we  can  reduce  work  relat- 
ed, injuries,  deaths,  and  illness,  and  get  the  most  out  of  our  limited 
resources. 

I  know  that  OSHA  has  to  change  the  way  we  do  business.  Our 
mission  is  to  save  lives  and  prevent  injuries,  and  protect  health  of 
workers  is  just  as  valid  today  as  it  was  when  OSHA  was  created 
25  years  ago,  but  because  our  mission  hasn't  changed  does  not 
mean  that  we  don't  have  to  change  how  we  work. 

On  March  4,  the  President  issued  regn^latory  directions  to  all  reg- 
ulatory agencies,  telling  us  to  cut  obsolete  regulations,  and  to  re- 
ward results,  and  not  red  tape;  and  to  meet  with  those  affected  by 
our  regulations,  and  to  expand  efforts  to  utilize  consensual  nego- 
tiated rule  making. 

As  you  noted.  Madam  Chair,  on  May  16,  the  President,  Vice 
President,  and  Secretary  Reich  announced  a  host  of  OSHA  initia- 
tives called  the  New  OSHA,  reinventing  worker  health  and  safety. 
Those  reinvention  initiatives  comprised  three  basic  elements. 

The  first  is  offering  employers  a  choice  between  traditional  en- 
forcement, or  a  partnership.  The  second  is  bringing  common  sense 
to  the  regulations;  how  they  are  developed,  and  how  they  are  en- 
forced; and  the  third  is  to  get  OSHA  focused  on  results,  and  not 
red  tape. 
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Last  week,  Sally  Katzen,  the  Administrator  of  OIRA,  described 
one  initiative,  the  Maine  200  Program,  and  as  Congressman 
Baldacci  illustrated,  we  contacted  many  firms  who  had  problems. 
We  offered  them  a  partnership  approach.  198  out  of  200  accepted, 
and  60  percent  of  them  have  already  reduced  the  injuries  and  ill- 
nesses that  they  have  experienced. 

Those  employers  found  14  times  more  hazards  than  we  could 
have  found  if  we  had  employed  our  traditional  strategy  for  trying 
to  physically  inspect  work  places.  The  President  has  told  us  to  ex- 
pand that  Maine  200  concept  around  the  United  States,  and  we  are 
doing  that. 

In  terms  of  performance  measurement.  We're  changing  how  we 
measure  how  we  do  our  work.  In  the  past  OSHA  was  driven  by 
measures  of  activity:  How  many  inspections  did  we  do,  and  how 
many  violations  for  inspections  did  we  find;  how  many  penalty  dol- 
lars did  we  collect. 

If  you  looked  at  our  budget,  and  if  you  look  through  this  testi- 
mony, those  are  the  things  that  we  measured.  A  perception  vvas 
created  in  the  work  community  that  our  inspectors  were  operating 
on  a  quota  system,  and  that  our  budget  was  actually  financed  out 
of  the  penalty  dollars  we  collected. 

That's  not  the  case,  and  we  never  had  a  quota,  but  we  did  meas- 
ure things  in  terms  of  numbers,  and  not  in  terms  of  results.  On  Oc- 
tober 1,  1994,  we  put  a  stop  to  that.  Our  goals  for  this  year  is  to 
talk  about  reductions  in  illnesses,  injuries,  and  deaths;  and  about 
the  effectiveness  of  our  interventions  in  the  work  place. 

We  are  also  changing  how  we  evaluate  the  people  who  work  in 
OSHA,  so  that  we  get  a  change  in  the  day  to  day  operations  and 
that  it  will  really  make  a  difference  where  it  counts,  at  the  work 
place,  where  employers  and  workers  see  OSHA  on  the  iob. 

Now,  the  last  part  I  want  to  cover  is  our  review  of  regulations. 
The  President  told  all  the  regulatory  agencies  to  do  a  page  by  page 
review,  and  for  OSHA  that  meant  about  3,000  pages  of  Federal 
Regulations.  We  identified  a  number  of  opportunities  for  improve- 
ment. The  first  of  these  is  the  Hazard  Communications  Standard, 
the  right  to  know  standard. 

We  will  be  asking  the  National  Advisory  Committee  on  Occupa- 
tional Safety  and  Health  to  review  that  standard,  and  find  ways  of 
making  it  less  burdensome,  but  ensuring  that  information  nec- 
essary to  give  workers  a  right  to  know  about  the  toxic  chemicals 
they  work  with  is  assured. 

I'm  very  optimistic  that  we  will  be  able  to  reduce  the  burden  and 
approve  the  program  as  a  result  of  this  work  with  HAZCOM.  In 
terms  of  our  small  business  efforts,  we  tried  to  address  the  con- 
cerns of  small  businesses  and  standards  that  have  been  adopted 
since  I  came  to  OSHA.  In  1993,  we  adopted  a  lead  and  construction 
standard,  and  we  made  some  specific  provisions  for  whole  new 
monitoring  types  of  projects  by  working  with  the  National  Associa- 
tion of  Homeouilders  to  develop  some  special  guidance. 

An  OSHA  rule  for  grain  elevators  with  small  storage  capacity 
was  also  adjusted  so  that  they  could  use  physical  measurement  in- 
stead of  requiring  automatic  equipment,  like  OSHA's  factories. 

Just  recently,  within  the  past  month,  we  announced  a  change  in 
our  interpretation  of  the  trenching  standard  to  deal  with  the  prob- 
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lems  that  homebuilders  had  in  constructing  foundation  walls,  and 
they  had  to  waterproof  those  walls. 

Now,  we  have  been  working  to  assist  employers  of  small  busi- 
nesses to  understand  our  rules  better,  and  how  to  better  comply 
with  them.  One  of  the  most  important  efforts  which  we  have  under- 
taken is  a  consultation  program  which  we  financed  for  44  States 
directly  and  through  the  State  plans  in  the  other  6  States. 

This  free,  no-fault  consultation  program  has  helped  over  100,000 
small  businesses  in  the  past  5  years,  and  helped  them  to  correct 
over  800,000  hazards,  free  of  charge,  and  free  of  citation,  and  free 
of  penalties.  We  are  also  working  to  develop  compliance  tools  using 
information  technology;  expert  systems  designed  to  help  employers 
come  into  compliance  with  the  new  Cadmium  standard,  a  standard 
which  was  developed  in  cooperation  with  the  Cadmium  Council, 
and  they,  and  OSHA  have  distributed  it. 

We've  done  something  similar  with  the  new  asbestos  standard. 
In  looking  toward  the  21st  Century,  we  want  to  explore  ways  to 
use  information  technology  to  provide  assistance  to  employers,  and 
to  expand  information  on  issue  compliance  available  through  the 
Department  of  Labor  bulletin  board,  and  to  increase  the  offerings 
that  exist  already  on  our  Internet  home  page,  and  to  look  for  other 
opportunities  to  use  technology  to  make  it  easier  for  employers  to 
comply. 

Madam  Chair,  this  issue  of  worker  safety  help  is  one  that  I  be- 
lieve provides  us  more  opportunity  than  any  issue  that  we  deal 
with  to  find  a  common  ground  between  our  agency  and  employers, 
and  workers,  and  the  Government. 

Safe  and  healthy  work  places  are  good  for  people.  That's  obvious 
and  understood,  and  they're  good  for  business.  They  are  profitable 
and  competitive  work  places.  We  have  an  opportunity  of  defining 
that  common  ground.  OSHA  is  looking  for  partners,  not  for  adver- 
saries. 

I  appreciate  the  opportunity  to  be  with  your  committee  today. 
Thank  you. 

[Mr.  Dear's  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  Thank  you  very  much,  Mr.  Dear.  Our  next 
witness  is  Mr.  Giovanni  Coratolo,  Port  of  Italy  Restaurant,  Spring- 
field, Virginia;  and  I  believe  you  are  a  member  of  the  National  Res- 
taurant Association,  and  will  be  speaking  for  them. 

TESTIMONY  OF  GIOVANNI  CORATOLO,  PORT  OF  ITALY 
RESTAURANT,  SPRINGFIELD,  VIRGINIA 

Mr.  Coratolo.  Yes.  Madam  Chairman,  and  members  of  the  com- 
mittee, it  is  a  very  distinct  pleasure  to  appear  before  you  today.  My 
name  is  Giovanni  Coratolo,  and  I  am  the  owner  of  Port  of  Italy 
Restaurant  in  Springfield,  Virginia.  We  are  a  300  seat  Italian  res- 
taurant. 

I  also  serve  on  the  board  of  directors  of  the  National  Restaurant 
Association,  and  I'm  speaking  here  today  on  behalf  of  the  Associa- 
tion, which  is  the  leading  trade  group  for  the  Nation's  739,000  food 
service  establishments.  Over  three-fourths  of  these  food  service  op- 
erators are  small  businesses  with  gross  annual  sales  of  $500,000  or 
less. 
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I  have  owned  the  Port  of  Italy  Restaurant  for  25  years.  It  is  my 
job,  and  it  is  my  pride.  The  restaurant  business  is  a  difficult  indus- 
try in  which  we  earn  a  living.  I  regularly  spend  75  hours  a  week 
in  the  restaurant.  When  I  was  growing  up,  I  was  always  told  that 
small  business  people  are  the  backbone  of  this  country.  They  were 
what  made  American  great. 

Madam  Chair,  unfortunately,  Government  regulation  is  breaking 
our  backs.  When  the  Federal,  State  and  local  governments,  with 
their  thousands  of  employees,  generate  hundreds  of  thousands  of 
pages  of  regulations,  I  am  the  one  who  has  to  bear  the  brunt  of 
their  requirements. 

When  Mr.  Dear  talks  about  rewriting  3,000  pages  of  OSHA  re- 
quirements, where  do  I  find  the  time  to  review  these,  and  imple- 
ment them  in  my  business.  As  a  small  business  owner,  my  time 
and  resources  are  scarce. 

By  the  way.  Madam  Chair,  this  is  a  list  of  all  of  the  regulations 
that  my  industry  has  to  submit  to  from  the  Federal  Government. 
This  is  for  Virginia,  State  and  local;  and  I  have  one  for  you  for  the 
State  of  Kansas,  if  you  would  like  to  peruse  it,  for  restaurants. 

As  a  small  business  owner,  my  time  and  resources  are  scarce.  My 
responsibilities  are  endless.  At  my  restaurant,  I  am  the  engineer- 
ing department,  and  I  am  the  marketing  department.  I  am  the  per- 
sonnel department,  and  I  am  the  legal  department. 

I  work  with  my  cooks,  and  I  train  my  service  personnel.  If  you 
came  to  dinner  at  the  restaurant,  there  is  a  good  chance  I  would 
seat  you.  With  the  responsibility  of  implementing  the  wealth  of 
Federal,  State,  and  local  regulations,  it  is  amazing  I  am  able  to 
produce  a  quality  dinner  for  my  patrons. 

I  believe  the  food  service  industry  is  second  only  to  the  nuclear 
power  industry  in  terms  of  the  number  of  regulations  and  regu- 
latory agencies.  Regulation  is  something  that  we  are  all  aware  of 
In  our  industry,  one  regulation  never  replaces  another,  but  instead 
is  added  to  an  already  existing  list. 

Well-intentioned  bureaucrats  only  provide  a  multitude  of  complex 
requirements  which  are  confusing  and  contradictory  for  well-inten- 
tioned business  people  to  decipher.  The  stack  of  regulations  never 
gets  smaller;  it  only  grows. 

I  realize  this  hearing  is  about  OSHA,  and  so  let  me  discuss  this 
particular  agency.  My  biggest  asset  in  my  business  is  healthy  em- 
ployees. My  biggest  cost  is  work  related  injury.  OSHA  could  be  a 
big  ally.  Personally,  we  have  never  had  one  Workman's  Compensa- 
tion claim,  and  that's  with  over  $1.5  million  of  payroll  over  the 
years. 

Restaurants  have  to  contend  with  a  number  of  OSHA  rules;  the 
Hazard  Communication  Standard,  the  Blood  Borne  Pathogen 
Standard,  the  Lockout/Tagout  Standard,  the  Personal  Protective 
Equipment  Standard,  and  the  general  duty  clause.  Each  of  those 
regulations  is  a  complex  document,  with  subjective  interpretations, 
but  clearly  defined  penalties  for  their  breach. 

These  regulations  require  various  actions  for  compliance.  Just  a 
few  examples.  Those  employees  who  chop  vegetables  should  wear 
slash  resistant  gloves.  Cleaning  agents  such  as  common  hand  soap 
must  contain  a  written  warning.  If  someone  should  get  a  bloody 
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nose,  the  bloody  waste  should  be  handled  properly  and  disposed  of 
separately. 

Again,  I  will  stress  that  the  intentions  behind  these  individual 
regulations  are  not  bad.  However,  put  yourself  in  the  shoes  of  the 
restaurant  owner  who  was  cited  for  a  violation  of  the  Hazard  Com- 
munication Standard  because  he  did  not  have  a  written  plan  on  the 
premises. 

His  principal  violation  was  the  transfer  of  window  cleaner  from 
its  original  gallon  jug  to  a  spray  bottle  which  was  not  labeled  as 
to  the  content  and  warning.  This  is  despite  the  fact  that  employees 
were  familiar  with  the  contents  of  the  bottle,  and  the  cautions  for 
its  use. 

It's  not  so  much  that  the  regulatory  horror  stories  happen  all  the 
time,  but  every  small  business  owner  knows  that  it  could  have  hap- 
pened to  them.  To  those  of  us  subjected  to  the  daily  pressures  of 
rimning  a  small  business,  these  types  of  minor  violations  resulting 
in  major  fines  seems  to  obscure  the  intent  of  the  original  regula- 
tion. 

As  we  speak  here  today,  OSHA  is  contemplating  another  layer 
of  complex  regulation  for  me  to  understand  and  implement  in  my 
work  place.  These  regulations  would  require  businesses  to  ban 
smoking,  as  well  as  provide  a  written  indoor  air  contaminants  plan. 
I  was  going  to  turn  this  regulation  over  to  my  engineering  depart- 
ment, but  unfortunately  I  was  out  for  the  day. 

Obviously,  restaurants  are  different  from  other  businesses  in  re- 
gards to  smoking  because  it  is  our  customers  who  smoke.  The  Na- 
tional Restaurant  Association  estimates  a  smoking  ban  would  cost 
food  service  operators  $18.2  billion  in  lost  sales.  The  heaviest  im- 
pact will  be  felt  in  the  bar  and  tavern  segment,  largely  because  pa- 
trons who  smoke  will  not  stay  as  lone. 

There  are  times  when  patrons  utilize  our  smoking  sections  dur- 
ing lunch  specifically  because  they  can't  smoke  at  their  work  place. 
Some  OSHA  officials  argue  that  this  proposal  does  not  ban  smok- 
ing because  smoking  is  allowed  in  a  separately  ventilated  room. 

I  do  not  know  of  any  small  business  owner  who  can  afford  to  con- 
struct a  room  with  a  separate  ventilation  system,  particularly  when 
the  OSHA  proposal  will  not  allow  the  people  to  be  served,  or  tables 
to  be  bussed  as  long  as  anyone  in  the  room  is  smoking.  Therefore, 
OSHA's  proposal  is  in  reality  a  ban  on  smoking. 

While  tobacco  smoke  gets  most  of  our  attention,  the  proposal  is 
just  as  burdensome  with  regard  to  the  other  indoor  air  require- 
ments. In  an  effort  to  control  such  ambiguous  ailments  as  sick 
building  syndrome,  and  building  related  illness,  OSHA  would  re- 
quire all  work  sites  to  have  a  written  indoor  air  compliance  plan, 
a  designated  employee  trained  in  the  operation  of  the  ventilation 
system,  and  a  monitoring  of  the  relative  humidity  and  carbon  diox- 
ide levels. 

Very  few  restaurant  owners  will  be  able  to  comply  unless  they 
contract  out  with  an  industrial  hygienist  who  will  provide,  for  a 
fee,  a  written  plan,  training,  and  monitoring.  This  proposed  rule  fo- 
cuses entirely  on  written  plans,  and  administrative  requirements 
without  setting  any  identifiable  goals  for  compliance. 

The  OSHA  indoor  air  proposal  is  the  type  of  regulation  which 
leads  small  business  people  like  me  to  say  enough  is  enough.  In  my 
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opinion,  it  shows  the  pendulum  has  swung  too  far,  and  we  need 
major  reform  in  OSHA's  mission. 

This  brines  me  to  my  last  point.  When  I  think  of  OSHA,  I  think 
of  the  age-old  joke  told  by  small  business  people.  "Hi,  I'm  here  from 
the  Government,  and  I'm  here  to  help  you."  Inspections  are  too 
often  used  by  disgruntled  employees  as  revenge  against  their  em- 
ployers. 

As  a  well-intentioned  business  owner,  I  am  suddenly  confronted 
with  a  regulatory  agency  that  presumes  me  gfuilty  until  I  can  be 
proven  innocent.  There  are  too  many  sticks  in  the  current  system, 
and  not  enough  carrots. 

The  members  of  this  committee  have  heard  from  the  voters,  and 
thankfully  you  are  having  hearings  like  this  one  today.  I  encourage 
you  to  follow  through  on  transforming  OSHA.  I  understand  Rep- 
resentative Cass  Ballenger  has  introduced  a  bill  which  will  restore 
some  balance  to  OSHA  by  stressing  more  consultation  and  less  con- 
frontation. 

While  I  am  not  an  expert  on  all  the  specifics  of  the  bill,  it  seems 
like  it  moves  OSHA  in  the  right  direction.  I  encourage  you  to  follow 
through  because  I  do  not  believe  OSHA's  current  state  of  mind  will 
change  without  impetus  from  Congress. 

Please  make  the  phrase,  "Hi.  I'm  from  the  Government,  and  I'm 
here  to  help  you,"  a  reality  and  not  a  joke  for  us  small  business 
people.  Thank  you.  Madam  Chairman. 

[Mr.  Coratolo's  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  Thank  you,  Mr.  Coratolo.  Your  restaurant 
sounds  great,  and  I  think  you're  just  about  20  miles  from  here 
aren't  you? 

Mr.  Coratolo.  Very  close.  Very  close. 

Chairwoman  Meyers.  Well,  I  think  maybe  we  ought  to  have  a 
hearing  there. 

Mr.  Coratolo.  Well,  you're  all  invited. 

Chairwoman  Meyers.  Our  next  witness  is  Mr.  Eamonn 
McGeady,  and  he  is  president  of  Martin  G.  Imbach,  Incorporated, 
of  Baltimore,  Maryland.  He  will  be  speaking  for  himself,  and  for 
NFIB,  I  believe,  also. 

TESTIMONY  OF  EAMONN  MCGEADY,  PRESIDENT,  MARTIN 
IMBACH,  INC.,  BALTIMORE,  MARYLAND 

Mr.  McGeady.  Thank  you.  Madam  Chairwoman.  My  name  is 
Eamonn  McGready,  and  I  am  president  and  part  owner  of  Martin 
G.  Imbach,  Incorporated,  a  marine  and  heavy  construction  firm  lo- 
cated just  up  the  beltway  here.  I  don't  want  to  repeat  too  much  of 
what  has  gone  before,  except  to  ask  the  chair  to  please  include 
written  remarks  that  have  been  presented  to  the  Secretary,  and 
the  committee,  in  the  record. 

Chairwoman  Meyers.  Without  objection,  it  is  so  ordered. 

Mr.  McGeady.  I  was  very  interested  to  listen  to  Mr.  Dear,  to 
Secretary  Dear;  and  I  absolutely  agree  with  him  that  OSHA  needs 
to  be  more  consultative  versus  confrontational. 

Regrettably,  he  will  excuse  us  if  we  in  the  small  business  com- 
munity are  somewhat  wary  of  that  approach,  since  we  have  been 
hammered  for  the  last  25  years  by  inspectors,  and  representatives 
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of  OSHA,  with  what  appear  to  be  many  vagaries  of  enforcement 
that  result  in  uneven  matters  from  region  to  region. 

An  Several  years  ago,  our  firm  was  advised  that  a  type  of  crane 
that  we  use,  a  floating  crane,  had  what  was  known  as  a  live  boom, 
and  that  that's  not  tolerated  by  OSHA. 

We  sold  this  crane  for  scrap,  and  we  bought  a  new  crane  that 
cost  over  a  million  dollars,  and  all  that  that  implies,  and  today  I 
can  take  you  to  the  Port  of  Norfolk  and  show  you  that  crane  work- 
ing, the  old  crane,  the  live  boom  crane,  as  are  a  number  of  other 
live  boom  cranes,  because  apparently  that  standard  was  only  going 
to  be  applied  to  the  Port  of  Baltimore. 

In  other  instances  for  example,  in  the  material  safety  data 
sheets,  here  is  our  company's  material  safety  data  sheet  and  plan; 
and  I  think  it  will  surprise  many  of  you  to  find  out  that  we  under 
penalty  of  a  severe  fine,  have  to  tell  our  employees  that  things  like 
cholrox,  and  ammonia,  and  gasoline,  and  steel,  and  aluminum,  are 
dangerous  to  their  health. 

Now,  we  know  that  OSHA  is  trying  to  enforce  what  I  believe  is 
called  the  Retail  Standard  that's  available  by  retail,  and  that 
you're  not  supposed  to  have  to  do  quite  as  much  about  it.  But  that 
doesn't  filter  down  to  the  field. 

OSHA  hires  lawyers  by  the  year.  We  have  to  hire  them  by  the 
hour,  and  it's  a  very  expensive  fight  when  you  get  into  a  situation 
where  there  is  overactive  or  overimaginative  enforcement  of  what 
has  been  referred  to  as  3,000  pages  of  standards. 

Mr.  Baldacci  referred  earlier  to  the  Maine  200.  I  really  think 
that  should  be  done  by  OSHA,  and  supported  bv  small  businesses. 
Our  business  happens  to  have,  we  have  been  told  by  the  Maryland 
State  people,  one  of  the  lowest  experience  modifications  in  the 
State,  meaning  we  have  a  safe  working  place. 

As  I  understand  Maine  200  though,  we  would  have  to  become 
worse  to  get  the  consultations.  In  Baltimore  now,  if  you  ask  for  a 
consultation  from  the  OSHA  Regional  Office,  you're  going  to  get  ci- 
tations, not  consultation.  I  hope  Mr.  Dear  can  change  that. 

But,  again,  I  hope  you  will  forgive  us  if  we  are  wary  of  not  get- 
ting the  legislative  back-up  the  force  of  law,  having  something  such 
as  the  Ballenger  bill,  which  I  have  looked  at  and  I  find  very  useful, 
and  would  support,  having  that  codified  so  that  we  avoid  these  va- 
grancies of  enforcement. 

The  most  dangerous  part  of  working  is  still  driving  to  work. 
There  were  6,200  in  round  numbers  of  fatal  injuries  in  business 
last  year.  That's  too  many.  The  50,000  illnesses,  there  is  some 
question  about  where  the  illness  was  contracted;  was  it  a  chemical 
illness,  or  was  it  from  smoking,  or  was  it  from  whatever. 

But  there  is  no  doubt  about  the  fact  that  about  6,200  people  were 
killed  in  work  place  accidents  last  year.  I  correct  myself.  In  1993, 
the  latest  year  for  which  stats  are  available.  Interestingly  enough, 
about  40  percent  of  those  accidents  were  either  automotive  or 
homicides,  suicides.  Most  of  us  wouldn't  tolerate  that  under  any 
circumstances,  and  we  don't  need  OSHA  to  tell  us  that. 

If  I  had  to  wrap  up,  I  would  have  to  say  if  we  can  get  consulta- 
tion instead  of  confrontation,  we  will  have  gone  a  very  long  way. 
I  think  the  Ballenger  bill  goes  at  the  root,  as  will  some  of  the  oth- 
ers. I  was  a  little  surprised  at  Secretary  Wright  threatening  a  veto 
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of  the  Ballenger  bill,  or  anything  like  it,  if  it  passed,  since  even  my 
inexpert  reading  of  it  indicates  that  it  is  four-square  on  many  areas 
with  what  the  President  is  recommending  in  the  administrative  re- 
form. 

I  compliment  Secretary  Dear,  and  his  staff  for  trying  to  turn  the 
Queen  Mary  around  in  the  bathtub,  but  I  think  he's  got  a  lot  of 
work  ahead  of  him,  and  we  need  the  force  of  law  behind  his  efforts. 
Thank  you. 

[Mr.  McGeady's  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  Thank  you  very  much,  Mr.  McGeady.  I  be- 
lieve that  we  will  recess.  We  have  a  quorum  call  which  is  15  min- 
utes, 5  minutes  of  which  has  already  passed,  followed  by  a  5 
minute  vote  on  the  Hastings  amendment,  which  is  to  transfer 
funds  from  the  Federal  prison  systems  to  the  ELC.  We  will  go  to 
both.  We  should  be  back  by  4:15,  and  we  will  be  back  as  fast  as 
we  can.  I'm  sorry  about  these  delays. 

[Whereupon,  at  3:50  p.m.,  the  committee  was  recessed,  and  was 
again  called  to  order  at  4:15  p.m.] 

Chairwoman  Meyers.  Our  next  witness  will  be  William  A.  Stone, 
and  then  we  will  come  back  to  Mr.  Palmer,  because  Mr.  Stone  has 
a  flight.  Mr.  William  Stone  is  president  of  Louisville  Plate  Glass 
Company  of  Louisville,  Kentucky,  and  he's  speaking  for  himself,  of 
course,  and  the  Chamber  of  Commerce.  Mr.  Stone. 

TESTIMONY  OF  WILLIAM  STONE,  PRESIDENT,  LOUISVILLE 
PLATE  GLASS  COMPANY,  LOUISVILLE,  KENTUCKY 

Mr.  Stone.  Well,  thank  you  very  much.  Madam  Chairman.  I 
would  ask  that  our  whole  statement  be  put  into  the  record,  and  I 
would  really  appreciate  that. 

Chairwoman  Meyers.  Without  objection. 

Mr.  Stone.  It  is  a  privilege  to  be  here.  My  name  is  William  A. 
Stone  as  you  said,  and  I  am  president  of  the  Louisville  Plate  Glass 
Company,  Louisville,  Kentucky;  and  we  also  are  the  majority  stock- 
holder in  two  Atlanta  glass  manufacturing  firms,  Tempered  Glass, 
Inc.,  and  Insulating  Glass  of  Georgia,  both  of  which  I  serve  as  the 
chief  executive  officer. 

Louisville  Plate  Glass  is  a  member  of  the  U.S.  Chamber  of  Com- 
merce, which  I  represent,  which  is  a  federation  of  more  than 
215,000  businesses,  3,000  local  and  State  Chambers  of  Commerce, 
1,200  trade  and  professional  organizations,  and  72  American 
Chambers  of  Commerce  abroad,  all  of  which  includes  millions  of 
Americans. 

I  am  a  former  chairman  of  the  Chamber's  Labor  Relations  Com- 
mittee, and  currently  I  am  a  member  of  that  committee,  and  I 
serve  as  a  member  of  the  chamber's  Small  Business  Council.  I  was 
a  member  of  the  chamber's  board  of  directors  for  5  years. 

The  companies  we  manage  manufacture  architectural  glass  prod- 
ucts primarily  for  commercial  buildings,  and  employ  about  116  peo- 
ple in  three  locations.  As  a  result  of  my  activities  in  the  Louisville 
business  community,  and  my  experience  with  the  chamber,  I  have 
developed  a  slightly  different  definition  than  is  commonly  thought 
of  for  small  business,  and  I  would  like  to  suggest  that  it  really  is 
more  meaningful,  and  I  think  my  colleagues  at  the  table  might 
agree  with  me. 
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To  this  observer,  the  hallmark  of  a  small  business  is  one  in 
which  a  person  or  persons  who  operate  or  control  the  organizations 
are  personally  at  risk  as  the  majority  owners.  The  point  is  that  the 
owner  or  owners  have  risked  their  own  money  on  the  success  or 
failure  of  their  enterprise. 

Therefore,  my  definition  of  small  business,  small  refers  to  the 
number  of  owners,  not  the  number  of  employees,  almost  all  busi- 
nesses fitting  my  description,  and  indeed  most  businesses  in  this 
country,  have  small  payrolls,  limited  administrative  and  manage- 
ment staffs. 

This  common  factor  is  central  to  one  of  the  themes  of  my  com- 
ments, and  the  primary  concern  of  the  business  community  when 
considering  OSHA  reform  proposals.  There  are  critical  differences 
between  large  companies  with  thousands  of  employees,  many  of 
those  employees  who  are  specialists  and  experts  in  various  areas 
such  as  safety,  security,  finance,  accounting,  legal  matters,  human 
resources  management,  and  some  may  even  be  able  to  cook  pasta, 
but  that's  different  than  small,  privately  owned  businesses. 

Small  businesses  have  limited  management  depth.  Small  busi- 
nesses obviously  do  not  have  the  in-house  expertise  as  you  have 
heard  before  from  others  to  change  the  rapidly  flexible  and  chang- 
ing regulatory  and  legal  requirements  that  were  forced  upon  us  by 
Government. 

However,  do  not  misunderstand.  Small  businesses  desperately 
want  to  have  safe  and  healthy  work  places.  They  want  to  comply 
with  the  law  and  regulations.  However,  because  of  our  limited  staff 
and  resources,  assimilating  the  kind  of  information  necessary  to  be 
in  total  compliance  is  tough,  and  much  of  these  regulations  have 
very  little  to  do  with  safety. 

When  considering  OSHA  reform  legislation,  we  sure  hope  that 
Congress  will  remember  that  an  effective  Federal  Occupational 
Safety  Law  and  its  regulations  on  small  business  is  vastly  different 
from  the  impact  that  reform  will  have  on  large  businesses  and 
major  corporations. 

Where  another  regulatory  requirement  may  seem  appropriate 
and  reasonable  for  a  large  multisite  corporation  with  thousands  of 
employees,  including  several  OSHA  compliance  experts,  its  impact 
on  a  one-owner,  one-site  operation  may  be  disastrous.  One  size  does 
not  fit  all. 

Our  plea  for  regulatory  flexibility  is  not  just  about  relieving  the 
burdens  of  small  business.  It  is  about  the  economic  viability  of  this 
country.  Small  Business  Administration  statistics  show  that  the 
small  business  community  are  the  primary  job  creators  and 
innovators  of  today  and  tomorrow.  Excessive  regulation  only  serves 
to  stifle  that. 

Being  in  business  nowadays  means  one  must  have  ready  access 
to  a  library  of  constantly  changing  statutes  and  regulations,  and  be 
able  to  effectively  use  those  resources.  To  do  this,  the  modern 
American  business  owner  should  be  a  lawyer.  However,  most  of  us 
are  not  lawyers. 

Louisville  Plate  Glass  and  our  affiliates  try  to  comply  with  all 
Federal  and  State  laws  and  regulations.  If  we  are  unaware  of  an 
applicable  mandate  or  requirement,  we  must,  like  most  small  busi- 
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ness  managers,  rely  on  common  sense  and  a  basic  conception  of 
fairness. 

On  occasion,  we  will  consult  a  lawyer,  but  that  better  be  limited, 
because  that's  pretty  expensive.  Sadly,  most  small  businesses  face 
these  dilemmas,  and  unfortunately,  even  common  sense  and  a  will- 
ingness to  do  the  right  thing,  or  what  appears  to  be  the  right  thing, 
are  not  enough. 

Let's  give  a  specific,  real  world  example.  Safety  has  always  been 
a  major  concern  at  Louisville  Plate  Glass  Company  and  the  other 
companies  we  manage;  first,  because  it  is  simply  right;  and  second, 
because  it  is  sound  business. 

Nevertheless,  we  were  experiencing  high  Workers  Compensation 
costs  and  claims  despite  an  intense  effort,  and  we  could  not  reduce 
our  claims,  although  none  were  serious,  and  the  rise  in  worker  cost 
premiums,  despite  a  high  priority  on  plant  safety,  was  shocking. 

Our  experience  rating  scored  70  percent  above  the  industry  aver- 
age. We  simply  had  to  do  something  to  stop  this  economic  hemor- 
rhage. So,  we  sat  down  with  our  employees  to  learn  from  them 
what  we  could  do  solve  the  problem.  It  was  instructive. 

They  suggested  that  if  we  were  successful  in  eliminating  most  ac- 
cidents and  claims,  they  should  anticipate  in  sharing  some  of  the 
economic  benefits  of  such  improvement.  We  got  the  message. 
Today,  our  company  gives  a  cash  reward  to  every  employee  that  re- 
mains injury  free  for  6  months. 

The  result  of  the  program  is  that  4  years  after  its  inception,  our 
experience  rating  is  15  percent  below  average  in  our  industry. 
Given  all  the  other  increased  costs  of  doing  business,  this  was  a 
valuable  effort  with  tangible  results. 

Having  this  positive  experience  with  employee  involvement,  and 
its  beneficial  effect,  we're  encouraged  with  the  introduction  of 
OSHA  reform  legislation  that  encourages,  but  does  not  mandate, 
employee  involvement  in  the  work  place  safety  and  health  matters. 

It  is  simply  absurd  the  NLRB  would  interpret  Federal  Labor 
laws  to  restrict  or  prevent  such  involvement.  I  join  the  chamber  in 
applauding  its  efforts  to  correct  the  NLRA  through  the  TEAM  Act, 
so  that  the  NLRB  can  no  longer  stand  in  the  way  of  employees  who 
want  greater  involvement  in  their  daily  lives  at  work. 

It  was  with  great  interest  that  I  learned  that  the  proposed  legis- 
lation would  also  require  an  employee  to  alert  his  employer  about 
a  health  or  safety  problem  before  calling  in  OSHA  for  an  inspec- 
tion. This  provision  should  be  included  in  many  Federal  Labor  and 
Employment  laws.  I  will  give  employers  the  opportunity  to  correct 
problems  before  the  formal  litigation  process  begins,  and  its  unnec- 
essary costs  get  involved. 

Federal  Labor  law  should  bring  employee  and  employer  together, 
not  encourage  adversarial  relationships.  Now,  here  is  a  point  that 
I  really  want  to  emphasize,  and  it's  a  new  approach. 

Even  this  approach  of  OSHA  reform  might  not  be  necessary,  be- 
cause American  business  really  doesn't  need  the  economic  incentive 
of  OSHA  fines  to  promote  safety.  Besides  it  being  morally  right,  the 
burden  of  higher  Workers  Compensation  insurance  premiums  pro- 
vides all  of  the  financial  inspiration  an  employer  needs. 

Tough  safety  inspections,  provided  free  of  charge  to  the  American 
taxpayer  by  safety  engineers  employed  by  Workers  Compensation 
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Insurance  carriers,  substantially  reduce  the  need  for  OSHA  inspec- 
tors. OSHA  in  many  cases  is  plant  safety  double-dipping. 

Finally,  I  would  like  to  at  least  mention  the  White  House  Con- 
ference on  Small  Business  which  just  concluded.  The  point  is  that 
this  body  of  small  business  owners  called  for  the  same  kind  of  re- 
forms that  we  have  discussed  in  this  testimony.  Perhaps  OSHA  re- 
form legislation  should  include  a  provision  establishing  an  office 
within  the  Department  of  Labor  devoted  to  the  unique  small  busi- 
ness issues  that  appear  too  often  overlooked  by  OSHA,  and  the 
other  agencies  and  functions  within  the  Department  of  Labor. 

Thanks  for  the  privilege  and  courtesy  you've  extended  me, 
Madam  Chairman.  We  appreciate  the  privilege  of  speaking  here, 
and  I'm  honored  to  represent  the  U.S.  Chamber  of  Commerce. 

[Mr.  Stone's  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  Thank  you  very  much  for  your  excellent 
testimony,  Mr.  Stone.  We're  very  pleased  to  have  you  with  us.  Mr. 
Palmer  is  next.  Mr.  Palmer  is  vice  president  and  secretary  treas- 
urer of  the  Palmer  Painting  Company  of  Amarillo,  Texas,  and  I  be- 
lieve you  are  speaking  not  only  for  yourself,  but  for  one  of  our 
small  business  associations  or  organizations,  and  if  you  could  tell 
me  which  one. 

Mr.  Palmer.  Yes,  Ma'am.  I'm  speaking  also  for  the  Painting  and 
Decorating  Contractors  of  America,  and  the  American  Subcontrac- 
tors Association. 

Chairwoman  Meyers.  All  right.  Mr.  Palmer. 

TESTIMONY  OF  RICHARD  PALMER,  VICE  PRESIDENT  AND  SEC- 
RETARY TREASURER,  PALMER  PAINTING  COMPANY,  INC., 
AMARILLO,  TEXAS 

Mr.  Palmer.  Madam  Chairwoman,  and  members  of  the  commit- 
tee, thank  you  for  having  me  here  today.  My  name  is  Rick  Palmer; 
I  am  a  painting  contractor  from  Amarillo,  Texas. 

I  have  been  involved  with  safety  as  a  subject  ever  since  the  origi- 
nal passage  of  the  OSHA  Act.  In  fact,  in  1988  I  was  appointed  to 
the  OSHA  Advisory  Committee  on  Construction  Safety  and  Health, 
and  I  have  been  involved,  and  have  testified  before  the  old  Edu- 
cation and  Labor  Committee  on  previous  efforts  of  OSHA  reforms. 

I  want  to  express  my  appreciation  to  you  for  calling  this  hearing, 
and  understanding  that  issues  like  OSHA  reform  have  significant 
impacts  on  the  small  business  sector.  This  committee  is  correct  in 
expanding  its  scope  to  explore  issues  like  OSHA  and  other  regu- 
latory areas  that  play  a  large  role  in  how  small  businesses  operate. 

Let  me  begin  by  discussing  some  themes  for  reform  of  OSHA 
which  I  believe  are  reflected  in  Mr.  Ballenger's  bill,  H.R.  1834. 
First,  OSHA  standards  and  regulations  should  be  based  on  com- 
mon sense  and  sound  scientific  judgment.  The  reasoning  behind 
safety  regulations  should  never  be  a  mystery  to  both  employers  and 
employees. 

Like  all  other  factors  affecting  businesses,  OSHA's  regulations 
should  meet  some  basic  threshold  of  log^c  and  justification  that  in- 
dicates there  will  be  a  sufficient  benefit  to  society,  the  worker,  the 
employee,  the  work  place;  and  a  sufficient  benefit  equal  to  or  great- 
er than  the  burden  imposed  by  those  regulations. 
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Second,  the  relationship  between  the  agency  and  the  regulated 
community  must  be  based  on  the  pursuit  of  a  mutual  goal  rather 
than  on  fear  and  intimidation.  In  many  ways  the  work  place  has 
improved  dramatically  since  the  original  act  was  passed  in  1970, 
particularly  in  the  emphasis  on  working  safety. 

Employers  are  now  interested  in  doing  that  right  thing,  and  we 
are  looking  for  assistance  in  doing  the  right  thing  that  is  afford- 
able, reliable,  and  effective.  We  should  be  striving  for  a  three-way 
partnership  here  today  involving  the  agency,  the  employer,  and  the 
employees,  rather  than  the  present  adversarial  relationship,  with 
all  three  parties  attacking  each  other  constantly. 

OSHA  should  be  a  source  that  employers  can  turn  to  improve 
their  work  places  rather  than  the  agency  they  have  become  to 
dread  almost  as  much  as  they  do  the  IRS.  Finally,  employers  need 
some  assurance  that  if  they  play  by  the  rules,  that  they  implement 
these  programs,  that  they  work  safely,  and  they  do  what  they're 
supposed  to,  that  they  are  going  to  be  protected,  and  their  efforts 
are  going  to  be  recognized. 

For  an  employer  to  meet  all  the  requirements  of  a  training  regu- 
lation, do  it's  programs,  and  have  it  ready,  and  everything  in  place, 
and  make  sure  each  employee  knows  it,  and  then  get  a  citation  be- 
cause some  employee  on  the  job  site  was  either  faultless  or  just  de- 
cided not  t6  do  it  that  day,  isn't  fair. 

We've  done  our  part,  but  we  weren't  there  to  hold  their  hands, 
and  babysit  them  all  the  time,  and  the  company  gets  the  citation. 
An  employer  who  meets  all  his  obligations  should  be  protected  from 
a  citation  solely  related  to  an  employee's  actions. 

People  who  have  not  met  their  obligations  though,  employers, 
they  should  be  cited,  and  OSHA  is  correct  to  do  so.  None  of  these 
themes  that  I  have  mentioned  that  are  in  the  Ballenger  bill  are 
specifically  small  business  issues,  but  they  take  on  a  greater  mean- 
ing in  the  context  of  small  business. 

Safety  and  protection  of  the  workers  is  a  universal  issue,  but  the 
resources  necessary  to  remain  in  compliance  with  OSHA's  regula- 
tions, or  to  consistently  do  what  is  required,  honestly  do  represent 
a  greater  burden  in  the  small  businesses  than  it  does  in  the  large 
businesses. 

In  construction,  legitimate  contractors  are  constantly  competing 
against  other  operators  that  disregard  safety  and  health,  and  allow 
these  other  contractors  many  times  to  submit  dramatically  lower 
bids.  With  the  construction  industry  dominated  by  small  firms,  the 
burdens  represented  by  compliance  with  strict  OSHA  regulations  in 
many  instances  may  be  the  difference  in  a  bid  being  low,  or  a  bid 
being  non-competitive. 

In  conclusion.  Madam  Chairwoman,  we  in  the  employer  commu- 
nity and  especially  the  small  business  community,  are  looking  for 
a  bill  like  the  Ballenger  bill.  We  have  been  looking  for  it  a  long 
time.  Much  has  been  said  about  the  business  community's  support 
for  this  legislation  recently. 

The  truth  is  H.R.  1834  is  attractive  to  responsible  conscientious 
employers,  because  it  helps  them  do  things,  do  the  right  thing,  by 
giving  them  assistance  in  protecting  their  employees. 
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At  the  same  time,  the  bill  does  preserve  the  agency's  enforcement 
abilities  necessary  to  g^ve  the  regulations  impact  in  situations 
where  employers  have  not  fulfilled  their  obligations. 

The  Administration  has  said  that  they  support  some  of  the  con- 
cepts and  goals  of  Mr.  Ballenger's  bill,  but  would  like  to  pursue 
these  changes  administratively  rather  than  through  legislation. 

We  welcome  the  Administration's  participation  in  this  effort,  and 
hope  that  a  true  partnership  will  emerge,  but  we  really  kind  of  be- 
lieve that  the  legislation  is  probably  more  necessary  to  codify  these 
changes  so  that  they  will  survive  future  changes  in  Admmistra- 
tions. 

While  I  was  on  the  Advisory  Committee,  we  had  three  Sec- 
retary's of  Labor,  and  two  Assistant  Secretaries  of  OSHA,  and 
when  I  was  through  with  the  committee,  we  actually  didn't  have 
an  Assistant  Secretary  at  OSHA. 

Chairwoman  Meyers.  You  caused  a  lot  of  trouble  over  there. 

Mr.  Palmer.  I  know.  They  knew  me  in  the  DOL  hallways  by 
sight.  But  we  had  an  awful  lot  of  change,  and  it  does  change  with 
individuals.  The  mission  is  the  same,  but  there  is  change  with  peo- 
ple. There  are  improvements  that  can  and  should  be  made  to  this 
bill. 

We  think  that  OSHA  should  have  a  public  outreach,  where  it  in- 
forms the  public  about  safe  work  practices  like  the  PSA  Act,  and 
it  should  be  in  there  somewhere.  But  we  can  always  work  to  make 
the  bill  better. 

It's  a  good  bill,  and  it  will  provide  that  magical  three-way  part- 
nership. The  new  American  work  place  can  come  when  employers, 
and  employees,  and  this  agency  work  together  to  make  it  better. 
Thank  you. 

[Mr.  Palmer's  statement  may  be  found  in  the  appendix.! 

Chairwoman  Meyers.  Thank  you  very  much,  Mr.  Palmer,  for 
your  testimony  here  today.  Finally,  we  have  with  us  Mr.  William 
Roth,  Finite  Industries  of  New  Jersey,  and  we're  very  pleased  to 
have  you  here,  and  as  I  understand  it,  Mr.  Roth  has  had  a  positive 
experience  with  OSHA,  and  would  like  to  tell  us  about  it.  I'm  sure 
that  Mr.  Dear  is  ready  to  hear  from  you. 

TESTIMONY  OF  WILLIAM  ROTH,  FINITE  INDUSTRIES  OF  NEW 

JERSEY. 

Mr.  Roth.  I  think  he  needs  it  by  this  time.  Madam  Chairman, 
and  the  committee,  my  name  is  William  Roth,  and  I  am  with  Finite 
Industries.  I'm  the  director  of  Regulatory  Affairs,  which  makes  me 
responsible  for  the  health  and  safety,  and  compliance,  as  well  as 
the  environmental  compliance  of  the  company. 

We  have  had  problems  with  some  of  the  current  OSHA  regula- 
tions with  the  paperwork,  and  all  the  other  stuff,  but  the  other  side 
of  the  coin  is  that  OSHA  has  been  funding  the  New  Jersey  Depart- 
ment of  Labor's  Consultations  Services  Unit,  and  I  have  been  using 
them  I  g^ess  sometime  since  the  early  to  mid-1980's  when  I  first 
found  out  about  them  after  an  OSHA  inspection.  I  wish  I  had 
known  about  them  before. 

Since  that  time,  I  have  been  having  them  both  come  almost  an- 
nually. They  found  initially  quite  a  few  things,  and  the  nice  thing 
about  it  is  that  there  were  no  fines.  The  agreement  that  we  had 
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with  the  Consultation  Services  is  we  find  them,  you  fix  them,  and 
OSHA  doesn't  know  about  them,  and  that's  what  we've  done. 

I  never  had  a  problem  with  anything  going  back  with  what  they 
found.  The  State  people  have  been  very,  very  competent.  They've 
helped  us  to  improve  our  own  safety  internally.  They  identified  a 
number  of  hazards  that  we  had  overlooked  ourselves,  even  though 
we  made  great  efforts  to  find  our  own. 

They  found  one  problem  that  we  hadn't  even  suspected  existed, 
where  an  employee  was  exposing  himself  to  solvents  because  of  the 
way  he  was  working  for  very,  very  short  times.  Nobody  ever  no- 
ticed it.  They  found  this  by  monitoring  him,  which  is  with  equip- 
ment that  we  could  not  even  afford  to  keep  around. 

They  found  the  man  was  exposed  to  four  times  the  permissible 
limit.  This  did  not  go  back  to  OSHA,  and  we  did  not  get  a  fine.  We 
changed  his  work  practices,  and  now  his  normal  exposure  is  around 
40  or  50  percent  of  the  limit.  In  addition,  the  inspectors  made  sug- 
gestions about  how  we  could  reduce  the  room  exposure,  which  had 
been  about  20  to  30  percent  of  the  limit,  which  is  why  we  never 
suspected  a  problem. 

We  now  have  it  under  20  percent  of  the  limit.  It  cost  us  virtually 
nothing  to  do  this,  and  they  did  most  of  the  suggestions  about  how 
to  accomplish  this  thing.  In  addition,  because  we've  had  these  peo- 
ple here,  when  I  first  came  to  work,  we  averaged  one  to  two  acci- 
dents, reportable  accidents,  a  year.  Nothing  really  terrible,  but  still 
reportable  accidents. 

Since  the  DOL  people  have  been  coming  in,  and  we  have  made 
an  effort  ourselves,  we've  had  two  accidents  in  the  last  5V2  years. 
In  the  meantime,  we  have  also  increased  our  work  force  by  about 
30  percent.  So,  a  good  part  of  this  is  due  strictly  to  the  consultation 
people. 

Tnis  has  saved  us  money.  Again,  the  cost  of  a  worker  being  out 
is  enormous.  In  a  company  of  our  size,  one  worker  stays  out,  and 
you  have  a  problem  with  production  for  that  day.  Everybody  has 
a  job,  and  we  don't  have  spare  people  to  shift  around. 

It  has  also  reduced  our  Workman's  Comp  costs,  and  they  helped 
us  with  training,  which  keeps  the  employees  safe.  Again,  it  keeps 
them  aware,  and  makes  them  know  that  we're  aware  of  their  safe- 
ty, and  that  we're  concerned  for  their  safety.  All  of  this  hasn't  cost 
us  anything  other  than  the  cost  of  remediation,  which  has  been 
minor. 

We  had  an  OSHA  inspection  about  2  years  ago,  and  they  found 
one  safety  violation,  and  they  found  a  number  of  paperwork  and 
minor  housekeeping  violations.  If  we  had  not  had  these  people  in 
here,  the  Consultation  Services,  it  certainly  would  have  been  a  lot 
worse,  and  cost  us  a  lot  more  money,  and  we're  very  happy  for  it. 

I  am  the  president  of  an  industrial  council,  a  local  industrial 
council  in  the  area,  and  we've  had  every  year  now  the  local  re- 
gional office  of  OSHA  has  sent  a  speaker  to  speak  on  the  latest  lit- 
tle hot  case,  or  whatever  they  are  talking  about  at  the  moment  that 
they  are  enforcement  people  are  looking  at,  to  the  council  and  to 
our  members,  and  we  also  make  this  available  to  outside  people. 

There  is  an  outreach  program,  and  whether  that's  formal  or  not 
I  really  don't  know  that,  but  it  should  be.  The  Consultation  Pro- 
gram certainly  is  formal.  It's  there,  and  it  works,  and  it  is  keeping 
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our  people  safe,  and  it  is  saving  the  company  money,  and  I  don't 
know  what  else  you  could  ask  for. 

Chairwoman  Meyers.  Well,  I  thank  you  very  much  for  your  tes- 
timony, Mr.  Roth;  and  it  sounds  to  me  as  if  you  have  the  kind  of 
relationship  with  OSHA  that  everybody  else  here  wants,  but  it 
hasn't  worked  out  that  way.  So,  we've  had  some  very  good  sugges- 
tions from  all  of  you,  and  we  will  take  them  all  to  heart,  I  tnink 
I'm  going  to  start  questioning  with  Ms.  Kelly,  and  then  go  to  Mr. 
Poshard,  and  then  Mr.  Manzullo,  and  then  Mr.  Bartlett.  So,  Ms. 
Kelly. 

Ms.  Kelly.  Thank  you  very  much.  Madam  Chairwoman,  and 
thank  you  all  for  testifying  here  todav.  I  think  it's  very  interesting 
to  hear  what  you  have  to  say  from  both  sides  of  the  perspective. 
I  would  like  to  ask  Mr.  Dear  one  question  that  I'm  unclear  about 
in  your  testimony  on  page  4,  when  you  talk  about — at  the  bottom 
of  the  page,  where  you  re  discussing  the  Maine  experiment. 

It  says  that  "In  2  years  the  employers  identified  more  than 
95,000  hazards,  and  nearly  6  out  of  10  employers  in  the  program 
have  already  reduced  their  injury  and  illness  rates." 

What  do  you  use  to  define  an  illness  rate?  I  mean,  how  do  you 
define  an  illness?  Is  that  where  or  when  people  get  sick?  Is  that 
what  you're  talking  about? 

Mr.  Dear.  This  is  based  on  employers'  reports  on  the  OSHA  200 
logs,  which  most  of  them  are  required  to  keep,  and  so  this  is  the 
employer's  own 

Ms.  Kelly.  What  do  you  define  as  an  illness,  sir?  I'm  sorry  to 
interrupt  you,  but  how  do  you  define  an  illness?  Is  that  an  illness 
because  people  transmitted  a  flu  virus  to  each  other  while  they 
were  on  the  job? 

Mr.  Dear.  Normally,  respiratory  diseases  are  a  result  of  a  toxic 
chemical  exposure.  It  s  essentially  not  an  accident,  not  an  injury; 
an  injury  being  a  sudden  traumatic  event  that  has  come  about  that 
causes  a  physical  condition  within.  But  if  I  might,  we  are  hoping 
to  propose  a  record  keeping  simplification  shortly. 

It's  going  to  do  away  with  the  request  that  employers  make  the 
distinction  between  injury  and  illness.  That  particular  question  you 
asked  is  responsible  for  several  pages  of  Questions  and  Answers  to 
help  employers  fill  it  out.  It's  sort  of  we  can  figure  that  out  when 
we  read  their  reports. 

But  presently  we  ask  employers  to  make  the  distinction,  and  if 
it  is  not  an  injury,  and  it  is  not  a  sudden  traumatic  event,  then  it's 
an  illness  of  a  product  and  cumulative  exposure. 

Ms.  Kelly.  May  I  ask.  You  had  a  report  that  was  due  in  June, 
and  as  I  understand  it  was  sent  to  the  White  House.  I  don't  have 
a  copy  of  that  report.  I  wonder  if  that  is  something  that  is  being 
put  in  circulation.  Is  that  something  that  we  can  have  a  copy  o^ 
I'm  interested  in  that  report. 

Mr.  Dear.  You  most  certainly  can  have  a  copy  of  the  report  when 
the  White  House  releases  it.  It  is  a  report  to  the  President,  and  the 
President  will  select  the  time  of  release.  I  would  be  happy  to  share 
it  with  you  right  now  if  you  want  to  take  a  minute  about  what's 
in  it.  It's  not  a  secret.  I  made  a  brief  reference  to  it. 

The  President,  as  you  know,  asked  us  to  cut  obsolete  regulations. 
We  had  one  that  prohibits  the  use  of  plastic  gas  cans  in  construe- 
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tion.  We  also  prevent  them  to  be  used  in  manufacturing.  I  mean, 
why?  We  can  get  rid  of  that.  There  is  no  other  examples  that  are 
really  obsolete. 

A  third  of  the  OSHA  Code  of  Federal  Regulations  are  complete 
repeats,  and  in  order  to  provide  for  the  construction  industry  all 
the  relevant  standards  that  apply  to  general  industry,  and  the 
same  in  the  maritime  industry,  I've  told  those  representatives, 
look,  we're  going  to  get  rid  of  the  duplicate  pages. 

They  said  that  if  you  do  that,  just  be  sure  that  we  can  still  get 
one  simple  publication  of  all  of  the  requirements,  and  I  have  com- 
mitted to  do  that.  Finally,  there  are  about  600  pages  of  consensus 
standards  that  were  adopted  in  total  without  public  hearings  in 
1971. 

These  consensus  standards  are  the  product  of  a  lot  of  the  stories 
that  you  may  have  heard  about  incomprehensible  regulations, 
where  the  12  or  so  pages  of  ladder  definitions  come  fi*om.  It's  from 
these  consensus  standards.  We're  going  to  rewrite  them  in  plain 
English. 

This  will  not  be  done  in  a  year.  We  are  going  to  identify  three 
shortly  that  we  will  begin  to  work  on,  and  we  will  do  that  in  a  con- 
sensual format,  and  invite  the  advisory  committees  and  others  to 
assist  us  in  that.  But  I  believe  we  can  get  a  ladder  definition  in 
a  paragraph  or  two,  and  you  don't  need  to  tell  people  how  to  make 
one  in  vour  consensus  format. 

That  s  clearly  the  case.  So,  the  basic  element  from  the  President's 
report  will  be  those  things. 

Ms.  Kelly.  I  only  have  two  very  short  questions  that  are  real 
quick  questions  that  I  want  to  ask.  One  is  on  page  3  of  the  PCA 
statement,  it  gives  an  example  of  the  Agency  recently  proposing 
splitting  up  volumes  of  regulations  affecting  the  construction  indus- 
try so  that  employers  would  have  to  consult  two  volumes  instead 
of  one. 

That  just  saves  some  pages  of  printing,  but  not  a  single,  sub- 
stantive regulation  is  altered.  You  can  answer  that  on  your  own 
time.  The  second  question  I  want  to  ask  you  is  that  I  would  like 
to  know  if  this  is  an  example,  the  kind  of  thing  we're  talking  about 
in  reducing  regulation. 

What  percentage  of  regulatory  burden  have  you  actually  reduced 
in  this  report  to  the  President:  Do  you  have  any  kind  of  an  idea 
on  it? 

Mr.  Dear.  We  can  get  the  exact  percentages  for  you,  but  I  want 
to  reiterate  something  that  I  said  in  my  previous  answer.  I  want 
to  get  rid  of  the  duplicate  pages,  but  I  will  not  do  so  if  we  can't 
provide  the  information  that  the  employers  in  the  maritime  and 
construction  industries  need,  and  I  have  committed  myself  to  that 
in  writing  now  that  I'm  in  fi-ont  of  this  committee. 

In  terms  of  what  we've  done  in  terms  of  the  reduction  of  the  reg- 
ulatory burden,  the  rewriting  of  the  consensus  standards  into  plain 
English  will  have  an  enormous  effect.  It  will  make  these  much 
more  easy  to  comply  with,  and  not  having  to  rely  on  experts. 

In  my  written  testimony,  I  have  referred  to  an  interpretation  in 
the  change  with  respect  to  the  trenching  standard  for  home- 
builders. 
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Certain  operations  around  water  proofing  around  foundation 
walls  is  pretty  difficult.  In  fact,  impossible  to  comply  with  the 
trenching  standard.  We've  revised  our  interpretation,  and  we  recog- 
nized that,  because  we  were  unable  to  tell  the  homebuilders  what 
they  could  do  to  comply  under  the  circumstances. 

That's  a  correct  and  immediate  change  in  the  interpretation  to 
resolve  the  problems  that  the  small  employers  are  having. 

Ms.  Kelly.  Madam  Chair,  may  I  have  30  more  seconds  just  to 
ask  one  more  question? 

Chairwoman  Meyers.  Yes. 

Ms.  Kelly,  I  just  want  to  say  that  rewriting  the  reg^ilations  into 
plain  English  will  help  those  of  us  who  are  small  business  people 
comply,  but  unless  you  reduce  the  regulations  themselves  in  the 
long  run,  that's  really  not  going  to  help  us. 

We  want  to  help  you.  We  want  a  partnership  with  you.  We  want 
to  work  to  make  sure  that  our  workers  are  safe,  because  every  per- 
son I  lose  that's  out  on  a  day  because  they  had  an  accident  is  a 
day  that  I  lose  their  productivity  in  the  work  place,  and  we  don't 
get  the  work  done. 

So,  I  would  plead  with  you  not  only  to  rewrite  these,  but  please 
reduce  the  percentage  of  burden  upon  us.  Thank  you. 

Chairwoman  Meyers.  Thank  you,  Ms.  Kelly.  Mr.  Poshard. 

Mr.  Poshard.  Thank  you,  Madam  Chair.  Let  me  say  that  I 
would  concur  with  many  of  the  young  lady's  comments  that  she 
just  made. 

Having  said  that  though,  let  me  make  just  a  few  comments.  Ev- 
erybody keeps  talking  about  common  sense  in  the  regulations  and 
so  on.  Now,  our  friend  who  was  here  earlier,  one  of  our  colleagues 
here  in  the  House,  a  dentist,  had  talked  about  one  of  his  objections 
to  OSHA  was  the  fact  that  they  required  him  to  build  a  room  to 
launder  clothes,  and  so  on. 

If  you  enter  the  19th  Congressional  District  in  the  State  of  Illi- 
nois, and  did  an  absolute  scientific  survey  of  the  public,  and  asked 
them  if  they  thought  people  who  worked  in  a  dentist  office  around 
patients  all  day  should  come  to  work  in  their  work  gowns  that  they 
are  going  to  be  working  in  all  day,  I  guarantee  you  that  95  percent 
of  them  would  say  absolutely  not. 

Now,  it's  a  common  sense  regulation  to  say  that  people  who  work 
around  health  care  professions,  that  they  come  to  work  in  their  ci- 
vilian clothes  and  they  change  into,  or  drape  themselves  in  the 
work  gowns  that  they  are  going  to  be  working  with  during  the  day. 

But  they  don't  take  their  children  to  school  in  them  in  the  morn- 
ing, and  tney  don't  stop  off  at  the  corner  grocery  store  on  the  way 
to  the  worksnop.  So,  you  know,  let's  be  real,  too.  We  have  a  respon- 
sibility here  to  be  common  sense  in  our  approach  to  things  also. 

Look,  I'm  a  Democrat,  and  I  have  an  85  percent  voting  record 
with  the  Concord  Coalition  in  cutting  Government  spending,  and  I 
was  one  of  the  Democrats  that  won  a  Chamber  of  Commerce  Spirit 
of  Democrats  Award  this  year.  I'm  not  an  air  head  person  out  here 
trying  to  make  a  lot  of  nonsense.  Here  is  the  thing. 

Chairwoman  Meyers.  We're  working  on  you. 

Mr.  Poshard.  Here  is  the  point.  Please  understand  what  I'm  say- 
ing here.  You  know,  I  have  found  these  all  the  time,  and  I  hear 
people  get  up,  and,  you  know,  every  comment  is  about  these  egg 
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headed  nut  cases  that  worked  not  in  our  Congress,  but  in  our  agen- 
cies as  bureaucrats,  and  that  are  making  all  these  laws. 

Some  21-year  old  kid  stood  up  there  and  made  a  law.  I'm  the 
professional,  and  I  should  know  what's  going  on.  The  people  who 
worked  in  our  bureaucratic  agencies  I  have  found  on  great  measure 
to  be  highly  professional  people,  and  who  want  to  do  the  right 
thing. 

They  just  don't  sit  in  the  absence  of  any  comment  or  referencing 
the  views  of  the  people  who  they  are  working  for,  and  make  rules 
and  regulations  against  the  American  people. 

Every  time  I  run  for  my  job,  and  run  against  this  institution,  or 
run  against  those  agencies  that  seek  to  serve  the  people,  and  you 
in  your  capacity  as  Dusiness  people  perpetuate  those  kinds  of  un- 
true rumors,  we  do  a  great  disservice  to  our  Government,  and  we 
cause  the  public  criticism  out  there  that  is  tearing  the  country  to 
shreds  right  now. 

Are  there  regulations  that  are  overreached,  and  are  there  regula- 
tions that  are  nonsensical?  Yes.  Let's  work  together  and  get  rid  of 
them,  but  for  god's  sake  let's  don't  perpetuate  rumors  that  are  tear- 
ing this  country  to  shreds. 

We  have  a  responsibility  to  our  society,  too.  Now,  the  Ballenger 
bill,  and  Cass  is  a  dear  friend,  has  a  lot  of  things  in  it  that  I  would 
personally  support.  But  I  live  in  coal  mining  country.  For  genera- 
tions I  watched  people  go  down  into  those  mines,  and  get  black 
lung  when  they  are  35  years  old,  and  come  back  up,  and  die  at  a 
young  age,  and  have  nothing  left  for  their  wives  and  their  children, 
or  anything  else. 

Were  it  not  for  the  mine  safety  and  health  regulations  in  those 
mines,  that  have  air  vents  at  the  face  of  the  mine  to  keep  the  coal 
dust  away,  and  that  say  that  we've  got  to  protect  our  workers,  we 
would  have  people  dying  all  the  time  under  those  circumstances. 

They  are  good  laws.  This  bill  does  away  with  the  Mine  Safety 
and  Health  Administration  for  crying  out  loud.  I  mean — so  let's 
work  on  balance  here,  and  do  what  s  right.  But  let's  don't  throw  the 
baby  out  with  the  bath  water  on  these  things. 

Now,  Mr.  Dear — Madam  Chairman,  if  you  would  just  allow  me 
an  extra  minute  since  we  didn't  get  a  first  round.  I'm  sorry  to  pre- 
vail upon  you  for  that. 

But,  Mr.  Dear,  the  Environmental  Protection  Agency  right  now 
is  going  through  a  program  where  with  small  businesses,  for  a 
first-time  violation,  for  a  violation  that  was  not  done  intentionally, 
or  not  to  try  to  circumvent  the  law,  and  it  be  a  criminal  act,  for 
a  violation  that  can  be  cleared  up  within  a  reasonable  amount  of 
time,  they're  developing  at  the  behest  of  this  committee,  they  are 
developing  rules  and  regulations  to  say  that  we're  not  going  to  be 
punitive  in  those  circumstances. 

If  it's  a  first  time  violation,  and  if  it's  not  intentional  to  break 
the  law,  and  if  it  can  be  corrected  within  a  reasonable  amount  of 
time,  there  is  not  going  to  be  any  fine.  There  is  not  going  to  be  any 
penalty.  There's  just  got  to  be  an  agreement  between  the  Agency 
and  the  business  to  remediate,  to  correct,  and  that's  all. 

Can't  we  do  something  like  that  with  respect  to  OSHA  and  our 
small  businesses  that's  reasonable?  I  don't  think  99  percent  of  the 
small  business  people  in  my  district  intend  to  do  anything  to  hurt 
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their  people.  I  really  don't.  That's  why  I  agreed  wdth  this  young 
lady's  comments  that  small  businesses  want  to  protect  their  people. 

But  they  also  don't  want  to  feel  like  somebody  is  going  to  be  pu- 
nitive because  something  not  by  design  occurred  that  may  jeopard- 
ize someone  monetarily,  or  temporarily,  but  can  be  corrected.  Can't 
we  work  something  out  in  a  way  that  maybe  EPA  is  beginning  to 
address  that  sort  of  thing?  Just  a  short  answer. 

Mr.  Dear.  We  can. 

Chairwoman  Meyers.  Are  you  doing  that  now? 

Mr.  Dear.  In  my  opening  statement  there  is  a  reference  to  six 
compliance  directives  which  are  under  development,  and  which  will 
implement  the  choice  part  of  our  initiative,  the  partnership  or  tra- 
ditional enforcement. 

The  key  is  management's  commitment  to  the  safety  of  their  pro- 
gram. If  we  see  that,  and  there  is  a  commitment,  and  there  is 
worker  participation,  and  it's  not  just  a  paper  claim.  They  are  real- 
ly working  on  hazards,  finding  and  fixing  real  hazards,  then  those 
firms  will  qualify  for  a  lower  inspection  priority;  and  higher  compli- 
ance assistance  priority,  up  to  100  percent  litigation  penalties. 

We're  going  to  expand  the  reduction  in  penalties  that  we  already 
provide  lor  small  businesses.  We're  going  to  increase  the  recogni- 
tion, in  terms  of  penalty  reduction,  for  firms  with  effective  safety 
and  health  programs.  Those  directives  are  in  draft  here  now,  and 
circulating  them  to  organizations  that  are  watching  this  hearing 
today. 

So,  we're  very  close  to  that,  and  I  would  like  to  think,  or  say  that 
I'm  a  little  ahead  of  the  EPA,  in  terms  of  actually  getting  that  on 
the  ground  to  where  employers  are. 

Mr.  PoSHARD.  This  is  real  substantive  stuff.  I  mean,  we're  not 
just  going  to  get  rid  of  duplication,  and  we're  not  just  going  to  ^et 
rid  of  things  that  don't  make  any  sense.  We're  really  going  to  give 
people  a  chance  to  work  it  out. 

Mr.  Dear.  We  have  one  that  is  called  quick  fix,  and  that  we  have 
already  implemented,  the  quick  fix.  It  is  efficient  on  the  spot  while 
the  compliance  officer  is  there,  and  it  is  taken  care  of  if  it  is  not 
a  repeat,  or  not  a  willful  violation. 

But  if  it  is  something  that  can  be  corrected  on  the  spot  while  the 
inspector  is  there,  there  is  a  major  penalty  reduction.  So,  these  are 
programs  that  we're  working  on  now,  and  it  is  just  common  sense. 
The  trick  about  common  sense  is  that  it  is  not  just  common. 

Chairwoman  Meyers.  Mr,  Stone, 

Mr,  STO^fE,  Can  I  make  one  brief  comment  on  what  Mr.  Dear 
said? 

Chairwoman  Meyers,  Yes. 

Mr,  Stone,  I  think  we  can  establish  and  stipulate  that  Joe  Dear 
is  a  responsible,  serious,  caring,  and  sympathetic  administrator. 
The  problem  is  that  we're  a  Government  of  laws,  and  not  of  men, 
Joe  Dear,  when  he  has  an  opportunity  some  day,  I  think  will  re- 
turn to  tne  gorgeous  Northwest  where  he's  from,  and  enjoy  that 
fabulous  life  that  he  had  before  he  came  to  Disneyland  East,  and 
we're  going  to  be  sitting  in  the  same  situation  as  has  been  de- 
scribed by  my  colleague  on  the  right. 

Please  remember  that  we're  a  Government  of  laws,  and  not  of 
men.  The  American  people  said  something  in  November  of  1994. 
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We  didn't  say  that  all  Government  is  bad,  and  all  regulators  are 
bad,  and  all  employers  are  bad. 

We  said  that  there  has  to  be  a  definitive  change  in  the  way  we 
construct  ourselves,  and  we  need  structural  improvement.  Not  only 
in  OSHA.  It's  just  one  in  the  massive  fabric  of  what  has  to  happen 
to  change  this  country. 

Chairwoman  Meyers.  Thank  you,  Mr.  Stone.  Mr.  Manzullo. 

Mr.  Manzullo.  Thank  you.  Mr.  Dear,  we're  going  to  give  you  a 
challenge.  I  am  going  to  ask  the  public  to  submit  to  the  Chairman 
of  this  committee  a  list  of  the  egregious  and  horrible  stories  that 
have  taken  place,  and  the  rules  that  don't  make  sense. 

That  letter  will  be  published  in  the  Congressional  Record.  You 
will  have  an  opportunity  to  either  change  the  regulations,  or  justify 
their  existence.  Do  you  accept  that  challenge? 

Mr.  Dear.  Yes,  I  do. 

Mr.  Manzullo.  You're  on.  Let  me  give  you  two  instances.  Roof- 
ers now  have  to  have  a  tether  when  working  on  a  home.  To  hold 
the  tether,  you  have  to  pound  nails  through  the  new  shingles  in  the 
roof,  and  put  holes  in  the  roof.  Roofers  are  tripping  on  tethers,  and 
stumbling. 

The  roofers  that  I  talked  to  don't  like  this,  and  therefore  you  will 
have  the  opportunity  to  either  change  the  rule,  or  justify  its  exist- 
ence. The  second  thing  is  this. 

According  to  the  National  Performance  Review,  the  Administra- 
tion claims  that,  "in  the  past  2  years  the  Agency  has  sought  to  in- 
ject some  simple  common  sense  into  the  enforcement  process,"  such 
as  decreases  in  citations  for  people  work  violations,  and  that  per- 
formance will  not  be  measured  by  the  number  of  citations  and  fines 
issued. 

Yet,  the  experience  of  one  small  machine  tool  manufacturer,  em- 
ploying 35  people,  located  in  the  16th  District  of  Illinois,  with  an 
OSHA  inspector,  symbolizes  the  differences  between  Washington- 
speak,  and  the  reality  out  in  the  field. 

Earlier  this  year,  this  small  company,  which  shall  remain  anony- 
mous for  obvious  reasons,  was  subject  to  an  unannounced  OSHA 
inspection.  With  2  days  of  interruptions  in  the  work  production 
schedule  the  manufacturer  was  cited  for  a  fine  of  under  $1,000. 
What  was  the  violation? 

There  was  no  paperwork  proving  that  there  was  a  formal  train- 
ing class  for  handling  a  particular  type  of  hazardous  material. 
Guess  what  was  the  hazardous  material?  Silica  sand,  which  is 
nothing  more  than  washed  beach  sand.  This  company  uses  about 
50  pounds  of  sand  each  month  when  they  occasionally  sandblast 
machine  parts. 

The  bags  of  sand  even  have  imprinted  on  them,  "OSHA  Ap- 
proved." Even  though  employees  were  wearing  proper  protective 
gear  during  the  inspection  of  sandblasting  equipment,  this  com- 
pany was  still  cited  for  this  paperwork  violation. 

According  to  the  company  president,  the  OSHA  inspector  was  not 
wearing  any  protective  equipment.  So,  the  inspector  was  violating 
OSHA's  own  standards  by  walking  around  the  shop  floor  in  sneak- 
ers, without  a  hard  hat,  and  protective  goggles. 

To  add  to  this  irony,  the  citation  was  approximately  one  para- 
graph of  a  lengthy  document.  The  rest  of  the  document  described 
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the  procedure  on  how  the  company  could  receive  a  discount  on  the 
fine  if  they  paid  immediately,  and  the  appeal  process  if  they  dis- 
agreed with  the  citation. 

The  company  president  said  to  me  that  OSHA,  "seemed  more  in- 
terested in  collecting  fines  than  in  helping  me.  They  are  more  in- 
terested in  paperwork  than  in  instructing  me  on  promoting  work 
place  safety. 

This  is  a  company  that  has  been  in  business  for  more  than  30 
years,  and  never  had  a  life  threatening  on  the  iob  injury,  but  the 
OSHA  inspector  treated  this  businessman  like  ne  was  a  bad  guy. 
Now,  I  could  go  on  and  on  and  on.  I  represent  a  city  that  has  1,500 
factories  in  the  entire  Congressional  District.  Of  980  factories  in 
the  city  of  Rockford,  878  have  less  than  100  employees.  OSHA  is 
a  nightmare. 

I  don't  care  how  you  look  at  it.  There  are  people  walking  around 
the  place  who  seem  to  be  the  Gods  of  industry.  When  they  come 
in,  bursting  their  chest  out  announcing  they  are  here,  and  that 
they  are  the  ones  who  are  going  to  tell  American  manufacturers 
what  to  do. 

These  are  the  types  of  letters  we  receive,  one  after  the  other.  It's 
not  just  an  isolated  case.  You're  at  the  top,  and  many  times  you 
become  insulated. 

But  one  of  the  other  things  also  we  would  like  to  do  is  in  the  let- 
ter— is  to  fire  these  type  of  OSHA  employees.  Sure,  something  hap- 
pened in  November.  People  had  it  to  here  with  regulations.  They 
pay  too  darn  many  taxes  for  a  Government  that  was  giving  them 
too  little  in  return.  But  what  bothers  me  is  this.  Every  single  agen- 
cy that  we  have  had  before  this  Small  Business  Committee  nas 
suddenly  been  reinvented  and  reinterpreted,  working  very,  very 
smoothly. 

But  according  to  the  experience  that  we  see,  things  aren't  getting 
any  better.  What  you  are  trying  to  do  is  not  working  it's  way  all 
the  way  down  the  line.  I  have  a  question  to  ask  you.  Whv  are  small 
amounts  of  sand  considered  a  hazardous  material,  and  do  you  have 
any  plans  to  close  the  beaches  this  summer  because  the  wind  may 
kick  up  some  sand,  and  people  could  breath  in  a  hazardous  mate- 
rial? 

Mr.  Dear.  Are  you  familiar  with  silicosis? 

Mr.  Manzullo.  Yes,  I  am. 

Mr.  Dear.  It's  a  fatal  lung  disease. 

Mr.  Manzullo.  I  understand  that. 

Mr.  Dear.  That's  why  there  is  a  silica  warning. 

Mr.  Manzullo.  I  understand  that. 

Mr.  Dear.  I  mean,  sandblasting  is  a  hazardous  operation. 

Mr.  Manzullo.  But  the  workers  were  wearing  their  protective 
gear.  The  issue  is  that  the  fine  was  imposed  because  there  had  not 
been  a  written  record  of  a  formal  training  class  on  handling  silica 
sand.  What  happened  here,  Mr.  Dear,  goes  against  exactly  what 
you  said  earlier.  You  said  that  the  new  OSHA  was  more  interested 
in  correcting  the  cures  than  imposing  fines.  That's  not  happening 
to  the  people  who  I  represent. 

Your  message  has  to  find  its  way  all  the  way  down.  This  small 
amount  of  sand  in  this  sandblasting  operation  will  not  cause  silico- 
sis. 
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Mr.  Dear.  You're  right.  The  message  has  to  get  to  the  field,  and 
if  employers  and  workers  don't  observe  and  experience  the  new 
OSHA,  tnen  what  I  say  and  what  you  do  will  be  of  no  consequence. 

Mr.  Manzullo.  They  experienced  a  $1,000  fine. 

Mr.  Dear.  If  it  were  possible  in  a  memorandum  to  change  the 
culture  of  an  organization  that  has  existed  for  24  years,  18  of 
which  were  under  a  Republican  Administration,  I  would  do  it.  I 
don't  think  that  will  work.  I'm  working  as  hard  as  I  can  to  make 
it  as  clear  as  it  can  be  what  I  expect  people  in  OSHA  to  do. 

Now,  if  one  of  our  people  doesn't  perform  well,  I  don't  think  that 
person  should  be  fired.  They  should  be  coached,  and  they  should 
be  counseled,  and  they  should  look  at  the  leadership,  and  how  the 
organization 

Mr.  Manzullo.  But  if  the  employer  was  fined  for  violating  the 
standard,  then  the  employee  also  should  be  punished.  That's  a  dou- 
ble-standard. This  particular  employee  of  the  Federal  Government 
working  for  OSHA,  violated  the  OSHA  standard  herself 

She  went  in  there  and  she  imposed  the  fine  on  the  employer  who 
was  following  the  standard,  but  just  didn't  happen  to  have  a  writ- 
ten procedure  for  it.  That's  what's  unfair  about  it. 

I  don't  think  you  grasp  that.  I  really  don't  think  so.  I  know  that 
you're  trying  to,  but  I  just  don't  think  that  you  gprasp  what  it 
means  for  these  small  business  people,  for  a  company  of  35  people 
to  be  shut  down  for  2  whole  days  while  the  OSHA  inspector  walked 
around  without  the  goggles  ana  the  hard  hat  herself. 

Mr.  Dear.  Let  me  check  into  that  particular  inspection.  That  is 
a  clear,  direct  violation  of  OSHA  policy,  and  if  that  is  in  fact  the 
case,  then  we  will  take  appropriate  action.  But  you  don't  get  a  cul- 
ture change  by  going  to  just  one  person.  You  go  by  how  you  direct 
the  organization,  in  terms  of  what  performance  is  desired,  and  how 
personnel  are  evaluated  in  terms  of  how  they  perform. 

If  we  evaluate  people  on  how  many  violations  they  find  in  their 
inspections,  then  guess  what?  They  find  a  lot  of  violations  per  in- 
spection, which  may  or  may  not  relate  to  serious  health  and  safety 
conditions.  I  changed  that  performance  goal  on  October  1.  We've 
changed  the  performance  evaluation. 

Mr.  Manzullo.  This  happened  in  the  spring.  This  just  happened 
a  few  months  ago. 

Mr.  Dear.  In  1990,  OSHA  did  5,000  citations  for  failure  to  have 
a  poster  up.  In  the  last  quarter,  we  did  one,  a  repeat  violation.  It 
is  possible  to  change.  The  number  of  citations  for  posters,  and  what 
you  and  I  would  call  paperwork  violations  has  declined  rapidly.  It 
nasn't  hit  zero,  but  it  is  way  down  this  year,  and  I  would  be  happy 
to  submit  the  chart  for  the  record  that  demonstrates  that. 

Mr.  Manzullo.  This  was  a  paperwork  violation.  All  I  can  tell  you 
is  based  upon  what  our  constituents  are  telling  us.  Your  message 
has  not  worked  its  way  down. 

Chairwoman  Meyers.  Mr.  Dear,  I  think  I  would  like  to  say  on 
behalf  of  the  committee  that  we  would  like  to  have  that  informa- 
tion about  paperwork  violations.  Mr.  Bartlett. 

Mr.  Bartlett.  Thank  you  very  much.  I  might  suggest  to  my  col- 
league that  he  might  be  thankful  that  we  don't  get  all  the  Govern- 
ment that  we  pay  for  considering  what  the  Government  does  to  us 
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rather  than  for  us.  Before  I  forget,  I'd  like  to  have  a  Httle  table  put 
up  here, 

Mr.  Coratolo  mentioned  the  regulations  of  restaurant  people. 
There  they  are,  from  A  to  Z.  You're  a  small  business  person,  with 
a  handful  of  employees,  and  those  are  the  regulations  that  you're 
beset  with.  You  know,  that's  flat  out  ridiculous. 

Chairwoman  Meyers.  That's  not  just  OSHA,  but  all  Federal  Reg- 
ulations? 

Mr.  Bartlett.  This  is  all  of  the  paperwork,  and  all  of  the  regula- 
tions that  a  small  businessman  who  runs  a  restaurant  is  chal- 
lenged with.  I  come  from  another  life  where  part  of  my  time  I  was 
a  small  businessman.  I  did  land  development,  and  I  did  home 
building,  and  so  I  can  really  empathize  with  a  lot  of  you. 

One  of  our  colleagues  mentioned  about  emasculating  OSHA,  I 
would  suggest  that  this  is  a  good  place  to  start.  But  without  a  true 
conversion  of  heart,  even  OSHA  as  a  unit  is  not  going  to  be  satis- 
factory. They  are  far  too  intrusive,  and  far  too  abusive. 

Someone  else  mentioned  that  we  want  to  err  on  the  side  of  safe- 
ty. I  would  suggest  that  we  ought  to  err  on  the  side  of  sanity,  and 
that  would  be  a  nice  change. 

I  iust  want  to  put  kind  of  where  we  are  in  perspective  here.  One 
of  the  things  that  I  did  in  my  past  life  was  to  work  for  the  Navy 
developing  an  ejection  seat.  These  are  the  rocket  seats  for  aircraft, 
fighter  aircraft.  We  developed  those  to  a  95  percent  envelope. 

What  that  meant  is  that  95  percent  of  the  pilots  that  ejected 
would  live.  That  means  that  5  percent  would  die.  You  were  asked 
why  don't  you  develop  to  a  100  percent  envelope  and  let's  save  all 
of  our  pilots.  Well,  the  answer,  of  course,  is  that  you  can't  do  that. 
If  you're  upside  down,  and  20  feet  over  the  deck,  and  you  eject, 
you're  dead. 

Well,  why  not  develop  a  99  percent  envelope?  Well,  we  might  do 
that,  but  to  develop  it  to  a  99  percent  envelope  would  cost  10  times 
as  much  as  developing  to  a  95  percent  envelope,  and  the  Navy 
doesn't  have  all  the  money  in  the  Universe. 

We  need  to  use  our  money  to  do  the  most  good,  and  the  most 
people,  and  have  the  most  effective  fighting  force  that  we  can  have, 
and  so  we  developed  it  to  a  95  percent  envelope.  Let  me  give  you 
another  example.  You  have  all  seen  professional  car  racing,  and 
you  have  seen  them  crash  at  200  miles  an  hour,  and  the  ball  of 
fire. 

They  put  the  fire  out,  and  they  open  the  door,  and  the  driver 
walks  out  of  the  car  frequently,  and  relatively  unhurt.  We  lose  al- 
most 50,000  people  a  year  in  deaths  due  to  auto  accidents. 

It's  very  clear  that  if  we  fitted  each  of  our  cars  like  the  race  car, 
and  dressed  each  of  our  drivers  like  the  racing  driver,  and  we  put 
on  a  flame  suit,  and  put  on  a  crash  helmet,  and  strap  yourself  in 
a  steel  cage  when  you  go  to  the  comer  convenience  store,  we're 
going  to  reduce  our  auto  deaths  almost  to  zero.  Why  haven't  we 
aone  that? 

I  might  suggest  by  the  way  that  we  have  roughly  50,000  auto 
deaths  a  year,  and  you  have  6,241  deaths  that  you  are  dealing  with 
a  year,  and  40  percent  of  those  are  automotive  accidents,  on  the  job 
automotive  accidents,  and  about  20  percent  of  them  I  understand 
are  violence — ^fights,  murder,  suicide,  and  so  forth. 
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That  leaves  really  only  40  percent  of  those  that  you  are  dealing 
with,  and  40  percent  of  6,241  are  not  a  large  number  compared 
with  50,000  people  dying  in  auto  accidents.  I  would  suggest  cer- 
tainly that  OSHA  will  save  lives,  but  at  what  cost? 

We  could  save  all  sorts  of  lives  in  automobiles,  but  at  what  cost? 
And  Americans,  if  they  made  a  cost  benefit  analysis — and  you  don't 
have  to  tell  common  sense  people  what  it  would  cost  to  do  a  benefit 
analysis.  If  they  just  decided  that  the  cost  of  having  a  steel  cage 
in  their  car,  and  putting  on  a  flame  suit,  and  putting  on  a  crash 
helmet,  that  the  benefit  that  you  would  derive  from  that  is  not 
worth  the  cost  of  that. 

I  would  suggest  that  most  of  the  OSHA  regulations  are  the 
equivalent  of  putting  on  your  crash  helmets,  and  strapping  yourself 
in  this  steel  cage  in  your  car.  We  need  common  sense  here. 

If  you  are  really  concerned  about  deaths — last  year,  419,000  peo- 
ple died  directly  as  a  result  of  cigarette  smoking.  You  know,  what 
are  you  doing  about  that.  Society  has  decided  that  to  change  that 
is  not  worth  the  cost  of  changing  it.  You  know,  I  just  want  to  put 
this  in  context. 

Nobody  wants  an  unsafe  work  place.  You  know,  I  was  the  first 
person  in  the  world  to  not  want  an  injury  among  my  people.  You 
know,  they  weren't  there  today  to  do  their  jobs,  and  if  I  nired  some- 
body else,  they  weren't  a  part  of  the  work  crew,  and  they  weren't 
going  to  do  it  effectively. 

If  we  applied  cost  benefit  analysis,  most  of  your  regulations 
would  go  away;  and  if  we  applied  good  science,  or  common  sense, 
a  whole  bunch  more  would  go  away. 

Many  of  you  use  relative  risk.  Some  of  the  things  that  you  are 
protecting  against  are  pretty  much  the  equivalent  of  being  struck 
by  lighting  on  the  golf  course  on  a  clear  day.  Now,  that  can  happen, 
but  that's  not  a  big  risk. 

If  we  applied  these  common  sense  things  to  what  we  are  doing, 
and  then  if  your  civil  servants  acted  like  if  they  really  were  civil, 
and  behaved  like  they  were  servants,  then  I  think  we  would  all  get 
along  very  well. 

But  I  just  think  that  we  have  a  million  miles  to  go  to  bring  this 
regulatory  agency — and  it's  just  one  of  them,  but  to  bring  this  regu- 
latory agencv  where  common  sense  America  thinks  it  ought  to  go. 
Sorry,  I  used  up  my  time,  and  you  can  answer  it  on  your  own  time. 

Mr.  Dear.  Might  I  just  take  one  moment.  The  question  here  is 
not  ends,  but  it's  the  means  to  accomplish  that  end.  At  one  time 
this  country  was  common  sense  and  women  couldn't  vote.  But  our 
sense  of  common  sense  may  change  over  time.  OSHA  regulations 
are  developed  in  analyzing  risk. 

When  we  developed  a  standard  on  ethane  oxide,  which  is  used 
to  sterilize  equipment,  the  relative  risk  was  estimated  to  be  1  in 
10.  Not  one  in  a  thousand,  or  not  one  in  a  million,  and  not  like  in 
these  other  regulations  that  you've  heard  about. 

We  do  cost  benefit  analysis.  We  do  not  reduce  the  protection  of 
the  health  standards  solely  on  the  basis  of  economics,  but  we  evalu- 
ate for  economic  and  technical  feasibility  on  every  standard  we've 
done. 

Now,  I  believe,  and  I  am  hopeful  that  the  regulatory  reform  that 
will  be  ultimately  produced  will  assist  in  improving  the  quality  of 
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risk  assessment  and  cost  benefit  analysis.  We  are  going  to  be  eval- 
uating the  Regulatory  Flexibility  Act  changes  that  this  committee 
was  responsible  for,  and  that  will  help  in  estimating  the  impacts 
on  the  small  business,  and  mitigating  the  standards  oy  increasing 
flexibility,  in  terms  of  approaches. 

But,  sir,  these  standards  really  do  protect  people.  There  is  some 
justification  for  a  50  micrograms  per  dekaliter  in  a  blood  standard 
in  worker's  blood,  because  if  it  gets  above  that,  irreversible  brain 
and  kidney  damage  results.  There  is  a  lot  behind  these  standards, 
and  they  make  a  huge  difference. 

Most  employers  want  to  know  what  they  are  supposed  to  do. 
They  just  need  some  flexibilitv  in  how  to  do  it,  and  they  need  some 
recognition  when  they  try.  They  need  some  help.  They  don't  need 
to  be  assumed  always  to  be  wrong  or  not  caring. 

Mr.  Bartlett.  That  makes  common  sense.  Just  one  comment, 
and  then  I'm  through.  You  know,  I  built  houses  and  sold  them  for 
under  $60,000.  10  years  ago  there  wasn't  a  house  in  Frederick 
County,  Maryland  that  sold  for  over  $100,000.  Today,  you  can't  buy 
a  house  for  less  than  $100,000. 

One  of  our  boys  just  got  married.  The  American  dream  of  getting 
married,  and  buying  a  home  is  disappearing.  We  have  priced  these 
houses  beyond  their  ability  to  buy  a  house.  You  have  done  that, 
and  we  have  done  that  in  the  Congress,  and  we've  got  to  change 
this. 

These  houses  cost  that  much  more  primarily  because  of  regula- 
tions at  every  level,  and  not  just  you,  and  not  just  EPA,  but  the 
county  people,  and  the  State  people,  and  everybody  else. 

We  really  need  to  stop  and  take  a  look  at  where  we  are.  When 
you  work  189  days  to  pay  your  taxes,  and  175  days  for  yourself, 
you  have  just  got  to  conclude  that  there  is  something  fundamen- 
tally and  basically  wrong,  and  we've  got  to  stop  and  take  a  look  at 
where  we  are,  and  where  we  came  from,  and  where  we  have  got 
to  go  to  get  back  to  where  we  ought  to  be.  Thank  you  very  much. 

Chairwoman  Meyers.  Thank  you,  Mr.  Bartlett.  Mr.  Torkildsen. 

Mr.  Torkildsen.  Thank  you,  Madam  Chair;  and  I  thank  the  wit- 
nesses for  their  testimony.  A  few  points.  I  come  to  this  committee 
with  the  perspective  of  having  served  as  the  Commissioner  of 
Labor  and  Industries  for  the  Commonwealth  of  Massachusetts,  and 
so  I  can  understand  some  of  the  points  that  the  witnesses  are  mak- 
ing. 

But  I  can  also  understand  what  many  of  my  colleagues  are  say- 
ing about  frustration  and  the  outright  anger  that  is  out  there,  be- 
cause for  at  least  recently  many  OSHA  inspectors  viewed  their 
jobs,  or  appeared  to  employers  that  they  view  their  job  as  a,  "got 
you  mentality." 

Any  time  that  you  find  any  violation,  they  would  assess  fines 
that  were  sometimes  what  I  would  consider  quite  exorbitant  for  the 
circumstances  involved. 

In  some  cases  with  my  constituents,  I  knew  that  they  were  able 
to  appeal  and  at  least  get  the  fine  reduced,  but  you  would  be  talk- 
ing fines  in  the  thousands  of  dollars,  even  though  there  was  no  in- 
jury involved,  and  treating  employers  that  way  to  me  is  backwards. 

For  the  comments  that  I  have  heard  about  trying  to  get  OSHA 
into  a  more  positive  line,  or  how  do  we  educate  employers  on  safe 
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standards,  to  me  that's  far  more  of  what  is  needed,  instead  of  sim- 
ply having  an  agency  that  will  penalize  you. 

The  comments  that  you  made  on  lead  paint,  or  something  to  that 
effect  are  very  real  and  hazardous,  and  people  to  this  day  don't  un- 
derstand it.  Yet  at  the  same  time,  we  treat  presidential  buildings 
and  commercial  buildings  differently. 

We  also  have  a  half-hazard  State  regulation  there,  and  part  of 
the  anger  and  confusion  I  think  is  coming  where  we  have  Federal 
and  State  regulations  that  clearly  are  not  in  sync  with  one  another, 
and  employers  do  feel  like  they  are  being  pulled  in  different  direc- 
tions. 

The  point  that  I  would  like  to  stress  and  ask  for  your  response 
is  where  else  do  you  move  to  change  that  culture,  because  in  cul- 
tural changes,  the  most  difficult  type  of  change  to  enact  anywhere, 
and  certainly  in  a  regulatory  body,  both  from  the  perspective  of 
being  someone  who  has  to  make  and  force  regulations,  as  well  as 
those  of  you  who  are  testifying  who  have  to  live  by  them. 

I  mean,  what  suggestions  can  you  offer  us  that  say  how  can  we 
change  his  mindset  so  that  it  is  not  a  back  room  mentality,  but 
where  people  are  working  together.  I  think  every  employer  wants 
to  protect  their  employees.  I  mean,  they  are  going  to  see  the  net 
results.  The  Workers  Comp  rates  will  go  down,  and  the  rest  will 
go  down  as  a  safe  environment  for  their  employees,  and  I  think  vir- 
tually every  employer  wants  that. 

But  how  can  we  coordinate  that  with  our  regulators  so  that  we 
can  get  to  that  point  without  this  anger  that  has  been  going  on  for 
quite  a  few  years. 

Mr.  Dear.  We  need  to  do  exactly  what  the  most  successful  com- 
panies in  America  are  doing.  We  need  to  ask  our  front  line  workers 
how  can  you  do  your  job  better.  We  need  to  ask  our  customers,  sur- 
vey them  on  what  do  you  expect,  and  how  well  did  we  do  in  deliver- 
ing that. 

We  need  to  find  the  principles  of  continuous  quality  improvement 
in  our  work  processes,  and  take  out  the  nonvalue  item  steps.  We 
need  to  use  effective  measures  of  performance.  We  change  how  we 
evaluate  the  performance  of  our  employees;  and  we  need  to  get  be- 
yond a  completely  reactive  strategy  of  responding  to  complaints 
when  we  are  doing  accident  investigations. 

We  need  to  get  proactive,  and  to  transplant  the  notions  of  com- 
munity policing  to  problem  oriented,  and  problem  solving  approach, 
and  get  to  its  causes.  Let  me  give  you  one  illustration  of  how  we 
are  trying  to  do  that. 

Well,  let  me  say  this  first.  We  are  applying  that  approach,  taking 
a  page  from  successful  industry,  in  OSHA  now,  and  we  have  been 
getting  assistance  at  no  cost  from  a  major  business  consulting  orga- 
nization which  is  teaching  the  methods  they  developed  from  some 
of  the  best  companies  in  America. 

We  designed  a  new  approach  in  our  field  offices,  and  we  have 
pilot  tested  in  New  Jersey,  and  in  Atlanta,  Georgia;  and  we  have 
converted  five  more  offices  to  that  new  way  of  working,  and  time 
and  funds  permitting,  I  will  do  all  67  OSHA  offices. 

If  I  could,  Madam  Chair,  I  would  like  to  introduce  some  letters 
from  some  of  our  customers  in  those  offices  that  are  actually  begin- 
ning to  see  that  new  OSHA  work.  The  problem  solving  approach 
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says  there  has  got  to  be  a  better  way  than  just  to  assuming  a  phys- 
ical comphance  inspection  of  the  work  place  is  the  way  to  get  in- 
spection. 

In  New  Jersey,  we  had  a  problem  with  lead  exposures  in  bridge 
workers.  Now,  we  could  have  gone  out  and  just  do  inspections,  and 
gone  in,  entered,  and  inspected,  and  if  there  was  a  problem,  issued 
a  citation.  But  what  we  did  instead  was  connect  ourselves  with  the 
State  Department  of  Transportation,  and  asked  them  to  put  the 
lead  abatement  procedures  in  their  contracts. 

We  contacted  the  State,  the  New  Jersey  Health  Department,  and 
said  provide  us  the  data  from  lead  blood  levels  of  workers;  and  we 
did  an  education  program,  the  DOT,  the  Health  Department,  and 
OSHA,  of  the  contractors  that  bid  on  the  jobs.  In  18  months,  the 
cases  of  blood  poisoning  in  those  bridge  workers  went  from  1  in  4, 
to  1  in  20. 

Now,  there  was  some  enforcement  there,  but  primarily  it  was 
getting  people  together,  and  saying  blood  poisoning  is  bad,  and 
what  can  we  do.  I  want  to  teach  those  methods  to  all  of  the  folks 
in  OSHA.  As  I  said  earlier,  if  I  could  do  it  with  a  memo,  saying 
now  hear  this,  I  would  do  it. 

But  as  you  know  from  your  agency  management  experience, 
you've  got  to  work  with  people.  You've  got  to  give  them  a  chance 
to  have  their  say,  their  thoughts,  and  get  them  focused  on  things 
that  really  make  a  difference. 

As  fast  as  I  can  possibly  do  this,  I  will,  but  we're  working  on  it, 
and  it  is  happening  on  the  ground,  and  it  is  becoming  real,  and  ev- 
erybody is  gaining  because  we  can  do  that. 

Mr.  Stone.  Can  I,  Madam  Chair,  just  kind  of  comment  on  that? 

Chairwoman  Meyers.  Yes.  Mr.  Stone. 

Mr.  Stone.  I'm  going  to  have  to  rudely  excuse  myself  because  I'm 
afraid  that  there  aren't  many  flights  to  Louisville,  and  so  forth.  But 
the  sum  of  your  question,  Mr.  Torkildsen,  and  I  believe  your  an- 
swer, Mr.  Dear,  is  that  I  don't  see  how  it  can  be  achieved  without 
the  passage  of  the  TEAM  Act. 

Again,  we're  a  Government  of  law  and  not  of  men.  I  guess  we 
want  to  emphasize  that.  I  don't  see  how  those  things  could  possibly 
happen  where  employee  involvement  is  currently.  Some  of  the 
things  that  Mr.  Dear  said  in  his  opening  comments,  and  to  your 
question,  in  the  veiy  building  that  he  reports  to  work,  the  NLRB, 
and  the  Electromation,  and  the  Dupont  cases  determined  that  you 
couldn't  talk  to  your  employees  and  seek  all  these  ideas  under  cer- 
tain conditions,  because  you  theoretically  were  involved  in  develop- 
ing a  company  union. 

So,  we  have  got  to  recognize  that  the  good  will  of  a  very  excellent 
public  servant,  Joe  Dear,  is  not  enough  to  guarantee  the  next  gen- 
eration of  business  people,  and  the  next  generation  of  employees, 
the  kind  of  safety  you  are  talking  about. 

Mr.  Torkildsen.  If  anyone  else,  especially  on  the  business  side, 
would  like  to  respond,  I  also  would  appreciate  your  comments  on 
that. 

Mr.  Palmer.  I'd  like  to. 

Mr.  Torkildsen.  All  right. 

Mr.  Palmer.  I  worked  within  OSHA  through  my  advisory  com- 
mittee experience,  and  I  would  like  to  make  a  statement.  There  are 
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a  tremendous  amount  of  extremely  intelligent,  hardworking,  well- 
meaning  people  there.  They  do  work  hard,  and  they  do  their  verv 
best  for  the  American  work  place  from  their  point  of  view  at  all 
times. 

I  did  not  find  a  fool  working  at  the  Department  of  Labor  at  all 
while  I  was  there.  That  said,  they  do  work  in  a  vacuum.  The  New 
Jersey  bridge  experience  is  unique,  period.  If  it  could  become  the 
rules,  then  you'll  see  lead  poisoning  drop  dramatically. 

At  the  same  time  this  was  goin^  on,  I  believe  in  Pennsylvania 
they  had  been  handing  out  $6  million  in  bridge  exposure  fines  be- 
cause there  is  no  education,  and  there  is  no  consultation,  and  there 
is  not  the  ability  to  get  it. 

Like  I  said  in  my  testimony,  if  we  had  affordable,  available,  effi- 
cient, accurate  consultation  on  safety,  and  there  is  no  better  place 
to  get  it  than  the  people  who  know  these  rules,  OSHA.  We  can 
have  a  culture  change,  and  it  will  stay  until  we  have  a  new  Admin- 
istration or  a  different  Assistant  Secretary. 

But  if  we  have  a  legislative  change  that  codifies  this  culture 
change,  and  codifies  this  partnership,  we've  got  a  better  America. 
We've  got  a  great  work  place.  We've  got  a  good  start.  I  applaud  Mr. 
Dear's  efforts.  I  applaud  that  New  Jersey  Program.  It  is  saving 
lives,  and  it  is  doing  good. 

But  it  is  unique.  Let's  make  it  the  rule  though,  and  not  the  ex- 
ception. 

Chairwoman  Meyers.  Mr.  McGeady. 

Mr,  McGeady.  Thank  you.  Madam  Chairman.  Just  a  very  brief 
comment  on  two  points,  responding  to  Mr.  Torkildsen.  We  in  our 
company,  and  we  are  just  about  50  people,  ignored  the  NLRB  or 
NLRA  aspects  by  simply  having  a  town  meeting  in  our  shop  after 
hours,  and  invited  anybody  that  wanted  to  come,  and  I  defy  any 
National  Labor  Relations  Board  inspector  to  say  that  that  was  in 
any  violation  of  NLRA,  and  out  of  that  developed  a  number  of 
things  that  have  been  successful. 

Second,  and  again  Mr.  Dear  is  aware  of  this  because  he  and  I 
have  spoken  privately,  the  message  is  not  getting  to  the  field.  In 
a  recent  experience  in  our  company,  we  were  moving  to  a  different 
State  two  workmen.  I  tried  to  find  out  what  was  going  on,  and 
what  OSHA  was  interested  in,  in  that  State. 

Parenthetically,  we  have  to  be  careful  that  in  many  States  there 
are  good  consultation  programs.  Maryland  is  one  of  them,  but  it 
stops  at  the  water's  edge.  Maryland  inspectors  won't  get  their  feet 
wet.  They  rely  on  OSHA  beyond  that,  and  that's  proper.  That's  the 
way  it  should  be. 

But  OSHA  won't  do  consultation  in  Maryland.  Now,  Mr.  Dear 
assures  me  that  that  is  going  to  change,  and  I  believe  him.  But  re- 
sponding to  what  my  colleagues  to  my  left  have  said,  if  he  chooses 
to  go  back  to  Washington 

Mr.  Stone.  The  State  of  Washington. 

Mr.  McGeady.  The  State  of  Washington,  yes.  If  he  goes  back  to 
the  sovereign  State  of  Washington — and  that's  a  State,  and  not  a 
Commonwealth,  right?  And  as  I  said  to  him  earlier,  he's  got  to  un- 
derstand the  paranoia  that  we  have  on  this  side  of  the  table  after 
being  hit  about  the  head  and  shoulders  with  baseball  bats  for  25 
years. 


40 

Chairwoman  Meyers.  Other  comments? 

Mr.  McGeady.  Thank  you,  Madam  Chair. 

Chairwoman  Meyers.  Mr.  Longley. 

Mr.  Longley.  Thank  you,  Rladam  Chairman.  Mr.  Dear,  has 
there  been  a  review  of  the  regulations?  I  missed  part  of  the  hear- 
ing, but  has  the  Agency  completed,  or  has  your  office  completed  the 
review  of  your  own  regulations? 

Mr.  Dear.  Yes. 

Mr.  Longley.  Is  that  report  available? 

Mr.  Dear.  It  will  be.  It  is  released  by  the  White  House. 

Mr.  Longley.  Will  you  be  eliminating  any  regulations? 

Mr.  Dear.  We're  going  to  do  a  rewrite  of  625  pages  of  consensus 
standards  that  were  adopted  in  whole  in  1971  without  a  public 
hearing.  The  product  of  that  will  be  a  great  simplication  and  con- 
version of  highly  technical  and  difficult  to  understand  language 
into  plain  Englisn. 

A  number  of  our  other  existing  regulatory  initiatives,  in  the  con- 
struction industry  in  particular,  involve  modernization  and  sim- 
plification standards.  Some  circumstances  were  used  in  negotiated 
rule  making  to  accomplish  that  for  steel  erection,  and  those  were 
used  in  less  formal  forms  of  rule  making. 

We  will  be  soon,  I  hope,  proposing  simplifications  to  the  record 
keeping  standards,  that  will  reduce  the  burden,  as  well  as  to  the 
accuracy,  of  statistics.  So,  those  are  a  number  of  examples. 

Mr.  Longley.  But  when  will  that  be  coming  out? 

Mr.  Dear.  Well,  the  record  keeping  proposal  is  in  clearance  and 
so  I  hope  to  get  it  out  this  year. 

Mr.  Longley.  Let  me  ask  you  a  couple  of  questions  about  the 
Maine  200  Program.  The  business  community  is  something  I  am  a 
little  familiar  with  in  that  State.  Is  there  any  kind  of  study  or  re- 
port on  the  results  of  that  program? 

Mr.  Dear.  We  have  internal  generated  reports,  and  as  I  indi- 
cated in  my  testimony,  some  data  in  response  to  that. 

Mr.  Longley.  If  you  could  make  that  available  to  my  office,  I 
would  appreciate  it.  I  have  a  question  that  you  may  not  know  the 
answer  to,  but  when  you  took  the  top  200  companies,  was  it  just 
based  on  the  records  of  work  place  injuries  and  illnesses,  did  you 
correlate  that  to  the  list  of  the  top  200  employers  in  the  State? 

Mr.  Dear.  It's  a  high  degree  of  conversion.  We  took  the  number 
of  claims,  and  not  a  rate,  and  so  it  tended  to  get  the  top  employers 
in  the  State.  So,  in  the  variations  program  we've  done  in  Wiscon- 
sin, we  aimed  it  just  at  manufacturers,  and  we  took  a  rate. 

Maine  has  been  an  enormously  instructive  and  heartening  expe- 
rience. When  I  say  we  are  going  to  nationalize  the  program,  it's  the 
concept,  and  not  every  detail. 

Mr.  Longley.  Well,  there  is  a  piece  that  I  think  is  great,  and 
there  is  another  piece  that  I'm  missing  which  concerns  me,  and 
that's  what  I'm  trying  to  get  at;  and  it  comes  back  to  a  comment 
that  Congressman  Manzullo  made  a  minute  ago,  and  I  want  to  zero 
in  on  what  I  believe  is  an  attitude,  an  us  and  them  attitude;  that 
we're  the  good  guys,  and  business  is  the  bad  guy. 

There  isn't  any  better  example  of  that  that  I  have  heard  of,  as- 
suming that  the  Congressman's  story  is  correct,  than  a  business 
that  is  working  with  99  percent  weight  in  compliance,  and  an  em- 


41 

ployee,  who  does  this  full-time  for  a  living,  if  in  fact  his  facts  are 
correct,  is  totally  in  violation  to  every  one  of  them,  and  there  is  a 
sense  maybe  there  that  he  or  she  didn't  have  to  apply  the  same 
rules  that  the  employer  had  to  apply,  number  one;  and,  number 
two,  that  they  didn't  have  the  standards,  and  I  find  that  egregious, 
particularly  giving  somebody  under  the  law,  and  the  law  would 
hold  her  professional  expertise  to  a  higher  standard  than  a  gen- 
tleman with  no  experience,  or  less  experience. 

So,  again,  I  recognize  that  you're  going  to  look  into  the  facts  of 
that,  and  I  respect  that.  But  part  of  what  I'm  concerned  with  is 
that  when  I  saw  the  reference  to  the  fact  that  the  top  200  employ- 
ers were  Maine's  highest  known  with  work  place  injuries  and  ill- 
nesses. 

I  know  that  it's  easy  to  take  statistics  and  suddenly  draw  conclu- 
sions that  may  not  be  merited,  and  my  guess,  or  my  instinct  tells 
me  that  that  may  just  very  well  correspond  with  the  top  200  em- 
ployers in  the  State. 

What  I  am  driving  at  with  that  is  that  to  me  the  issue  isn't  try- 
ing to  find  the  guilty  necessarily.  I  think  there  is  a  need  to  educate 
people  to  help  safety  standards  of  the  work  place  on  a  general 
basis. 

I  like  the  concept  of  making  that  kind  of  program  available  to 
people  if  they  want  to  participate,  and  it  seems  to  me  that  would 
be  a  tremendous  incentive  to  get  business  cooperation  and  partici- 
pation. 

Not  only  are  you  getting  expertise,  you're  not  going  to  be  need- 
lessly cited  for  sanctions,  and  I  would  submit  that  frankly  I  get 
mixed  results,  and  I  have  heard  some  very  positive  comments 
about  the  work  that  your  agency  is  doing  in  my  State,  along  with 
others  who  aren't  as  complimentary. 

But  it  seems  to  me  that  we  need  to  set  a  positive  standard,  and 
not  just  unnecessarily  focusing  on  negative  and  sanctionary  stand- 
ards. The  final  point  that  I  want  to  make,  and  this  may  surprise 
you,  I've  done  inspections,  probably  5  years  worth  of  inspections. 

The  difference  was  that  I  was  in  the  military,  and  I  was  a  Ma- 
rine Corps  officer,  and  I  think  I  can  state  very  fairly  that  I  held 
people  to  very  high  standards.  But  I  also  learned  that  there  is  a 
judgment  that  has  to  be  built  into  that. 

I  will  be  very  candid.  The  private  sector  in  my  opinion — I  coped 
with  half  of  the  regulations  in  the  military  that  a  lot  of  my  busi- 
ness constituents  had  to  cope  with  in  the  private  sector. 

Not  only  is  the  burden  at  least  twice  what  I  had  to  see  done  in 
the  military  most  recently  during  Desert  Storm.  But  you  are  deal- 
ing with  an  adversary  client,  and  you  are  dealing  with  an  us-them 
mentality,  and  you're  also  dealing  with  people  who  may  not  have 
the  same  degree  of  responsibility  for  the  total  picture. 

I  knew  that  I  couldn't  get  my  job  done  as  an  officer  if  I  didn't 
have  sergeants  and  corporals  that  I  trusted  to  use  their  judgment, 
because  if  they  didn't  follow  the  rules  to  the  letter,  somebody  was 
going  to  get  killed;  and  thankfully  in  the  military,  we  have  enough 
history  and  tradition,  and  a  culture,  that  respects  the  fact  that  the 
legal  authority  over  life  or  welfare  of  another  individual  is  a  very 
serious  responsibility. 
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There  is  an  element  of  training  that  is  built  into  the  culture  that 
causes  people  to  recognize  that,  and  there  is  a  joke  that  any  vet- 
eran would  identify  with  this;  that  the  most  dangerous  weapon  in 
the  American  military  arsenal  is  a  brand  new  Second  Lieutenant 
with  a  compass. 

Because  it's  somebody  who  has  been  very  highly  trained,  but  has 
absolutely  no  experience  or  judgment.  So,  what  I'm  trying  to  say, 
and  just  adding  to  this,  is  that  I  appreciate  your  willingness  to  be 
constructive  and  address  these  issues. 

I  recognize  these  are  sacred  cows  to  many  people,  but  I  think  you 
need  to  work  toward  an  environment  that's  much  more  construc- 
tive and  positive,  as  opposed  to  be  working  toward  sanctions  and 
judgment  of  one  business  by  people  with  no  experience,  and  ad- 
judging a  business  by  people  who  are  presumed  to  know  their  job, 
because  as  they  say,  if  you  want  to  understand  what  a  man  or 
woman  has  to  cope  with,  try  and  walk  a  mile  in  their  shoes.  Thank 
you. 

Chairwoman  Meyers.  Thank  you  very  much  Mr.  Longley,  for  an 
excellent  statement. 

Mr.  Dear.  If  I  may.  Madam  Chair,  respond. 

Chairwoman  Meyers.  All  right. 

Mr.  Dear.  There  are  many  employers  that  taught  OSHA  folks  a 
lot.  When  I  came  in,  and  this  was  ready  to  go,  I  said  start  it.  Just 
do  it.  This  sounds  great.  But  of  the  200  companies,  198  of  them 
said,  yeah,  we  want  to  be  your  partner.  They  found  more  hazards 
than  we  could  have. 

Now,  they  found  them  because  they  were  looking  where  we 
couldn't  get  to,  but  they  knew  what  the  problems  were.  The  man- 
ager of  the  mill  at  S.D.  Warren  said  that  OSHA  would  have  found 
4,000  violations  if  they  had  done  a  wall-to-wall  at  this  mill.  He 
found  17,000. 

He  said  that  if  we  had  done  the  4,000  violations,  there  would 
have  been  huge  penalties,  and  we  would  have  been  litigating  that 
for  18  months  while  nothing  happened.  But  under  the  Maine  200 
Program,  he  had  his  workers  involved,  and  he  fixed  them  all. 

Mr.  Longley.  But  let  me  add  something  to  that.  You're  missing 
an  important  point.  There  was  one  business  in  particular  that  was 
abusive  in  its  compliments  for  the  Agency.  I  have  to  be  honest  and 
tell  you  that  they  employ  300  people,  and  this  is  a  full-time  safety 
director,  with  staff,  and  they  saw  the  OSHA  rules  and  regulations 
as  a  competitive  advantage,  not  just  in  terms  of  safety  and  a 
healthy  work  place. 

But  they  saw  it  as  something  that  they  could  hold  over  their 
competitors  who  were  smaller  and  less  able  to  afford  that  level  of 
overhead.  They  knew  that  the  work  force,  that  there  are  ways  of 
making  complaints,  and  that  they  are  ways  of  manipulating  assess- 
ment, where  they  could  turn  it  not  just  from  a  positive  constructive 
standpoint,  but  from  a  very  negative  and  destructive  standpoint 
against  the  competitor,  and  I  think  there  is  an  aspect  there  where 
we  have  got  to  be  dealing  with  what  we  can  afford. 

We've  got  to  have  a  system  that  respects  the  fact  that  people 
might  want  to  tir  to  do  their  best,  and  we  need  to  be  careful  where 
we  fault  them  for  where  they  go  wrong,  and  try  to  compliment 
them  for  where  they  go  right. 
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But,  again,  I'm  dealing  with  a  State  and  the  reason  why  I'm  so 
familiar  with  those  numbers  is  that  frankly  we  have  28,000  or 
30,000,  quote,  businesses,  in  the  State  of  Maine.  But  when  you  get 
right  down  to  it,  something  like  50  to  60  percent  of  the  jobs,  they 
go  to  about  5  or  10  percent  of  the  number. 

There  is  a  heck  of  an  underground  economy  of  people  who  cannot 
afford  to  comply  with  anything,  and  who  are  intent  to  barely  get 
food  on  the  table,  and  that's  also  something  that  is  a  safety  issue. 

Chairwoman  Meyers.  I  have  found  that  if  I  wait  long  enough, 
somebody  always  asks  the  question  that  I  was  going  to  ask,  and 
I  think  Mr.  Longley  has  just  touched  on  it.  My  question,  Mr.  Dear, 
is  of  the  Maine  200  program,  how  many  were  small  businesses? 

I'm  asking  in  relation  to  Mr.  Longley's  comments.  I  think  some- 
times regulations  fall  much  harder  on  small  businesses  for  the  rea- 
sons that  they  don't  have  the  office  managers,  and  the  engineers, 
and  the  accountants,  and  everything  else  on  their  staff,  or  available 
to  them. 

They're  operating  on  a  very  narrow  margin,  and  a  lot  of  that  reg- 
ulatory work  is  done  by  the  owner  himself  or  herself.  How  many 
of  those  were  small  businesses? 

Mr.  Dear.  About  50  to  200  would  qualify  under  the  broader  defi- 
nitions of  small.  Well,  under  200.  Now,  the  selection  of  the  Maine 
200  was  by  the  number  of  Workers  Compensation  claims. 

Chairwoman  Meyers.  So,  50  were  small  businesses? 

Mr.  Dear.  Yes,  50  were  under  200  employees. 

Chairwoman  Meyers.  Go  ahead. 

Mr.  Dear.  But  again  the  selection  by  the  number  of  claims,  and 
not  rate.  So,  it  tended  to  bias  the  selections  toward  larger  employ- 
ers. Those  employers  supported  a  third  of  the  Maine  work  force, 
and  they  accounted  for  45  percent  of  all  of  the  injuries  reported  to 
the  State  Workers  Compensation  Agency. 

So,  we've  got  a  lot  of  leverage  there.  But  your  question  really 
deals  with  firms  that  don't  have  a  size,  and  don't  have  the  infra- 
structure of  experts,  or  compliance  of  experts  to  assist  them.  That's 
why  the  consultation  program  exists.  We've  asked  for  additional 
money  in  the  President's  budget  for  1996. 

The  Appropriations  Committee  action  cut  most  of  OSHA,  but  it 
did  increase  the  support  to  the  consultation  program,  and  that  will 
allow  us  to  serve  more  customers. 

We  are  also  working  with  the  voluntary  participant  program  as- 
sociation, which  are  the  VPP  companies,  and  they  tend  to  be  large. 
But  they  have  established  a  management  program  for  smaller  busi- 
nesses in  the  area.  They  teamed  up  with  the  American  Industrial 
Hygiene  Association,  and  the  American  Society  of  Safety  Engi- 
neers, and  the  American  Occupational  Health  and  Nurses  Associa- 
tion to  develop  a  pro  bono,  or  very  low  cost  assistance  program  for 
small  business,  on  how  do  you  develop  a  safety  and  health  pro- 
gram, because  that's  the  key. 

If  that  safety  and  health  program  is  in  the  organization,  with 
management  commitment,  and  worker  participation,  and  really 
dealing  with  real  hazards,  we  have  what  we  need.  We  have  what 
we  want  from  a  regulatory  perspective.  It's  an  internal  responsibil- 
ity. 
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That  allows  us  to  make  the  adjustments,  in  terms  of  good  faith, 
in  terms  of  history,  and  penalty  indication.  So,  the  challenge  for 
the  small  business  is  how  do  we  make  that  knowledge  available, 
and  how  do  we  make  it  available  in  a  way  that  it  doesn't  pose  a 
burden  which  is  beyond  the  ability  of  the  firms  to  do  business. 

Chairwoman  Meyers.  That's  what  I  was  going  to  ask  now.  Now, 
some  of  this  information  could  be — is  probably  very  industry  spe- 
cific; and  like  the  glass  industry,  I  would  imagine  a  lot  of  the  infor- 
mation that  you  need  to  convey  to  employers  and  would  if  you 
could  find  a  method  to  do  it. 

I  don't  know  whether  this  would  work  or  not,  but  I  know  that 
we  have  900  small  business  development  centers  across  the  coun- 
try, and  they  work  with  small  businesses  to  help  them  develop 
management  plans,  and  plan  how  to  start  a  business  financially, 
and  keep  it  on  track. 

If  they  could  work  with  OSHA  on  trying  to  get  some  of  this  infor- 
mation to  people,  there's  got  to  be  a  way  if  everybody  is  dedicated 
to  doing  this.  Mr,  McGeady. 

Mr.  McGeady.  Madam  Chairwoman,  just  to  give  the  committee 
a  little  bit  of  a  benchmark.  It  cost  our  company  within  the  last  2 
years  approximately  $1,000  per  person  to  train  employees  with  out- 
side trainers,  because  we  had  not  the  expertise  to  meet  the  current 
OSHA  material  standards. 

Plus,  the  employee's  wages  for  the  week  in  question.  In  other 
words,  the  trainer 

Chairwoman  Meyers.  What  is  that  figure  again? 

Mr.  McGeady.  Approximately  $1,000  per  week.  They  require  40 
hours  of  training,  plus  an  annual  update,  and  that's  a  fair  esti- 
mated— I  mean,  they  crowd  it  into  40  hours,  which  they  probably 
could  teach  in  20.  But,  nonetheless,  it  was  good  instruction,  and 
needed  to  be  given  to  the  employees. 

But  to  do  that,  to  be  able  to  work  on  hazardous  material  sites, 
cost  one  small  business  in  excess  of  $30,000.  Plus,  the  employee's 
wages  for  the  week.  That  was  just  to  meet  one  OSHA  hazardous 
material  standard.  It  was  money  that  was  well  spent. 

Mr.  Dear.  Hazard  waste  operations. 

Mr.  McGeady.  Well,  dealing  with  Chromar. 

Mr.  Dear.  But  not  hazardous  communications? 

Mr.  McGeady.  No,  this  has  nothing  to  do  with  hazardous — well, 
it  has  very  little  to  do  with  hazardous  communications  standards. 
There  are  four  levels;  Hazard  D,  C,  B,  and  A.  A  is  the  moon  suits 
type  thing.  But  most  of  you  today  who  will  walk  on  your  way  home 
will  walk  in  a  Hazardous  D  level.  So,  there  are  still  requirements 
that  need  to  be  met. 

Mr.  Manzullo.  Congress  is  hazardous. 

Mr.  McGeady.  I  will  refi-ain  from  quoting  Mark  Twain. 

Mr.  McGeady.  But  those  are  real  costs  that  are  out  there. 

Chairwoman  Meyers.  Well,  I  think  that's  true,  and  it  does  indi- 
cate that  a  business  that  is  larger  has  the  financial  capability.  Let 
me  ask  one  more  question,  and  I  will  say  that  the  panel  members 
may  have  questions  that  they  want  to  submit  in  writing,  and  if 
they  do,  we  would  appreciate  a  response  if  you  have  the  oppor- 
tunity. One  final  question  for  Mr.  Dear. 
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One  of  the  Administration's  reinvention  principles  is  negotiate. 
Don't  dictate.  To  that  end,  OSHA  is  trying  to  expand  consensual 
rule  making  and  regulatory  negotiations.  Now,  there  are  usually 
big  differences  between  large  businesses  and  small  businesses  per- 
spectives on  the  impact  of  regulations,  and  are  small  businesses 
participating  in  these  re^latory  negotiations?  How  do  we  measure 
whether  small  business  is  being  represented  in  regulatory  negotia- 
tions? 

Mr.  Dear.  Well,  there  we  can  look  at  who  is  participating,  and 
who  the  business  owners  are  that  are  operating,  and  if  we've  got 
a  representative  from  an  association.  I  mean,  it  becomes  more  dif- 
ficult for  the  small  business  operator. 

One  of  the  questions  we  face  in  the  pro  bono — Small  Business 
Assistance  Program  that  I  mentioned  was  that  you  do  it  on  a  day 
long  program,  or  and  you  do  two,  half-day  programs,  or  do  you  do 
it  on  Saturdays,  because  as  Mr.  Stone  indicated,  you  are  dealing 
with  folks  who  are  at  the  work  place  almost  every  day  managing 
the  affairs  of  the  business,  and  so  we're  trying  to  work  that  out, 
but  certainly  as  we  use  formal  negotiated  rule  making,  and  the  de- 
velopment of  committees  under  the  Federal  Advisory  Committee 
Act,  or  any  formal  consensual  rule  making  and  making  sure  that 
the  voice  of  small  business  is  there. 

We're  going  to  get  assistance  from  the  SBA,  and  the  advocates 
office  is  going  to  help  us  identify  participants,  and  we  need  to  keep 
that  in  mind. 

Chairwoman  Meyers.  Now,  we  would  appreciate  that,  and  if 
there  is  anything  that  this  committee  can  do  to  help  as  far  as 
working  with  small  businesses  concerned,  we  would  like  to  do  that. 
I  think  that  Mr.  Manzullo  has  one  final  question. 

Mr.  Manzullo.  I  have  an  interesting  question.  These  electrical 
cords  go  underneath  a  thick,  wool  rug.  Is  that  an  OSHA  violation? 

Mr.  Dear.  I  am  not  your  detailed — but  I  would  note  that  you 
have  covered  the  carpet  and  eliminated — ^you  covered  the  wires  and 
eliminated  the  tripping  hazards,  and  I  would  also  note  that  you 
have  established  a  requirement  that  your  own  facilities  comply 
with  all  the  regulations,  and  have  set  up  your  own  enforcement 
and  consultation  service. 

Mr.  Manzullo.  Well,  not  quite,  but  we're  working  on  it.  It's  just 
the  thought,  because  this  is  the  type  of  thing  where  you're  the  an- 
swer. 

Mr.  McGeady.  I'm  looking  at  two  OSHA  violations  from  where 
I  sit. 

Mr.  Manzullo.  What's  that? 

Mr.  McGeady.  I  see  at  least  two  ungrounded  power  cords. 

Mr.  Bartlett.  Big  fine. 

Chairwoman  Meyers.  Well,  I  do  think  that  we  have  said  that  we 
have  to  comply  with  the  rules  and  regulations  that  we  make  others 
comply  with,  but  unfortunately  that  is  a  very  recent  law  in  Con- 
gress, and  it  means  that  we  are  going  to  have  to  expend  some 
money  in  order  to  comply  with  all  of  these. 

Mr.  Bartlett.  There's  something  that  I  would  like  you  to  verify 
for  me.  The  State  of  Maryland,  which  is  not  a  bastion  of  conserv- 
atism, their  legislature  passed  a  bill  that  said  that  MOSH,  which 
is  the  Maryland  Occupational  Safety  and  Health,  would  not  fine  a 
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business  for  a  first  offense,  but  they  would  work  with  them  for  30 
days. 

Before  that  was  signed  into  law,  I  was  told  by  the  Governor  that 
OSHA  said  if  you  pass  that  law,  we  will  decertify  you,  and  we  will 
come  in  and  conduct  the  inspections.  Can  that  be  true? 

Mr.  Dear.  I  sent  such  a  letter  to  the  Governor,  yes;  and  re- 
quested that  the  agency,  much  like  some  of  the  provisions  of  H.R. 
234,  Cass  Ballenger's  bill,  the  Maryland  law  removed  all  discretion, 
in  terms  of  when  it  would  be  appropriate  to  issue  a  sanction,  and 
as  such,  it  represented  a  deviation  from  the  Federal  statute  from 
which  we  may  compare  their  action,  and  I  was  compelled  to  inform 
the  State  that  if  they  made  that  law  change  the  way  they  had  pro- 
posed, that  they  would  be  found  to  have  a  program  that  was  not 
as  effective  as  the  Federal  OSHA  Program. 

Chairwoman  Meyers.  This  was  because  of  compliance  with  Fed- 
eral law? 

Mr.  Dear.  They  went  further  in  the  statute  than  the  initiatives 
that  I  described  to  you  under  partnership,  and  common  sense,  be- 
cause there  was  no  discretion  to  issue  a  penalty  even  if  the  viola- 
tion was  extremely  serious,  and  that's  one  of  the  defects  of  Mr. 
Ballenger's  bill. 

As  I  said,  this  conversation  today,  this  is  an  innovation  for  me 
to  appear  with  customers  in  front  of  an  oversight  hearing,  and  I 
found  it  to  be  well  worth  it.  One  I  haven't  had  inside  the  Beltway. 
You  have  to  go  out  of  town  to  meet  with  customers  like  this,  and 
I  appreciate  that. 

But,  again,  the  discussion  here  is  about  means,  and  not  ends, 
and  everybody  I  think  understands  that  when  workers  are  healthy 
and  safe,  it  changes 

Mr.  Bartlett.  Would  you  like  us  to  change  that  regulation? 

Mr.  Dear.  The  question  is  going  to  be  with  respect  to  legislation 
that  the — the  degree  to  which  Congress  wants  to  put  or  codify  some 
of  the  initiatives  that  we  have  undertaken  to  ensure  the  continuity 
in  these  initiatives. 

Mr.  Bartlett.  Who  determines  whether  it  is  egregious? 

Mr.  Dear.  That's  a  decision  by  OSHA  enforcement  officials,  and 
if  it's  an  egregious  case,  which  is  a  term  of  art  for  us,  then  I  usu- 
ally get  involved  in  it. 

Mr.  Bartlett.  Madam  Chair,  just  one  last  thing.  I  would  like  to 
have  him  come  back  to  kind  of  put  this  in  context.  You  have  6,241 
deaths  a  year  as  I  understand  it  from  accidents  in  the  industry. 
That's  about  half  of  what  we  had  previously. 

But  if  I  make  the  assumption  that  you  have  reduced  the  deaths 
in  all  of  the  categories  there,  then  you  would  have  reduced  the  40 
percent  of  automotive  kinds  of  deaths,  and  you  reduced  the  20  per- 
cent of  violent  deaths,  which  is  fighting  and  hanging,  and  so  on 
and  so  forth. 

So,  right  now  you  only  have  about  2,500  deaths  a  year  in  acci- 
dents out  there  in  the  work  place,  and  you  would  have  had  before 
roughly  5,000.  5,000  deaths  is  roughly  just  10  percent  of  the  num- 
ber of  deaths  we  have  in  automobiles. 

There  are  80  times  more  deaths  than  that  from  smoking  ciga- 
rettes; and  what  I'm  wondering  is  if  in  a  cost  benefit  analysis  here 
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that  the  farmer  wouldn't  have  concluded  that  the  juice  ain't  worth 
the  squeezing. 

There  have  been  enormous  costs  to  our  society,  and  so  what 
these  numbers  say  is  that  if  OSHA  had  done  absolutely  nothing, 
and  we  really  want  to  have  a  safer  work  place,  but  if  OSHA  had 
done  absolutely  nothing,  we  would  have  today  only  2,500  more 
deaths  in  the  work  place  than  we  have. 

That's  iy20th  the  number  of  people  killed  in  auto  accidents;  and 
l/167th  of  the  number  of  deaths  from  smoking  cigarettes.  You  real- 
ly need  to  kind  of  put  these  things  in  perspective,  and  the  cost  and 
the  benefit  of  it,  and  we  need  to  do  that  in  terms  of  society. 

Chairwoman  MEYERS.  I  wouldn't  want  to  leave  the  impression 
that  this  committee  thinks  that  if  you  have  preventable  deaths, 
that  there  are  deaths  that  we  can  prevent  with  reasonable  edu- 
cation, and  negotiation,  and  by  working  with  people,  we  certainly 
want  to  do  that. 

Mr.  Bartlett.  I  would  concur  with  that  100  percent.  You  used 
the  right  word,  reasonable. 

Chairwoman  Meyers.  I  think  my  concern  with  OSHA  has  been 
some  of  the — and  I  don't  know  for  sure  whether  they  are  isolated, 
or  whether  they  are  just  absolutely  routine,  of  the  horror  stories 
that  you  hear,  and  when  I  talk  to  people  at  home  now,  they  are 
still  not  willing  to  give  us  a  clean  bill  of  health, 

I  say,  is  it  getting  better,  and  they  say,  well,  maybe  it's  a  little 
bit  better.  So,  as  long  as  we  can  keep  working  together  and  try  to 
improve  this  situation.  I  hope  that  we  will  submit  some  questions 
to  you  all  if  you  don't  mind  as  questions  occur  to  us,  and  I  hope 
that  you  will  stay  in  touch  with  us,  because  we've  had  a  good  ex- 
change here  today,  and  I  appreciate — Mr.  Dear,  you  know,  a  lot  of 
times  at  these  hearings  the  Federal  Agency  person,  the  head  of  the 
agency,  comes  in  and  testifies,  and  leaves,  and  then  we  hear  from 
the  of  the  panel  of  citizens  who  are  out  there. 

Mr.  Dear  said  he  would  happily  stay  and  be  involved  in  this  kind 
of  an  exchange,  and  I  know  that  it's  not  easy.  So,  we  appreciate 
the  distance  that  you  have  come,  and  we  have  learned  from  you, 
and  we'll  stay  in  touch.  Thank  you  very  much.  The  meeting  is  ad- 
journed. 

[Whereupon,  at  5:51  p.m.,  the  committee  was  adjourned,  subject 
to  the  call  of  the  Chair.l 
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Jan  Meyers 
Chair,  House  Small  Business  Committee 


Opening  Statement  for 

Oversight  Hearing  on  the  Administration's  and 

Congressional  Initiatives  to  Reform  OSHA,  and  their 

Impact  on  Small  Businesses 

July  26,  1995 


Good  afternoon.    Today  the  Small  Business 
Committee  will  hold  a  hearing  on  the  Administration's  and 
Congressional  Initiatives  to  Reform  OSHA,  and  their 
Impact  on  Small  Businesses. 

This  is  the  second  of  what  I  anticipate  will  be  a 
continuing  series  of  oversight  hearings  which  will  focus 
upon  what  is  actually  happening  to  reduce  paperwork  and 
regulatory  burdens  upon  small  businesses. 

As  I  mentioned  during  last  week's  hearing, 
Congressional  oversight  may  not  attract  the  press  interest 
other  legislative  activities  do,  but  I  believe  oversight  should 
be  a  hallmark  activity  of  the  Small  Business  Committee. 
This  fall  we  will  hold  hearings  on  EPA  and  IRS  initiatives. 
My  intent  is  that  these  hearings  will  provide  the  basis  for 
the  Committee  to  develop  a  report  card  a  year  from  now 
on  whether  initiatives  to  reduce  regulatory  burdens  on 
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small  businesses  are  working. 

At  the  White  House  Conference  on  Small  Business  this 
past  June,  President  Clinton  spoke  eloquently  on  his 
Administration's  initiatives  to  reduce  the  regulatory 
burdens  on  small  business.  He  referred  to  his  March  1, 
1995  Memorandum  to  Department  and  Agency  heads  to 
make  regulatory  reform  a  priority.   Agency  Heads  were  to 
read  all  their  regulations  page  by  page  and  indicate  to  him 
by  June  1st  which  regulations  they  would  eliminate,  which 
they  would  modify,  and  which  needed  legislative  attention 
in  this  reinvention  exercise.   He  demanded  performance 
from  the  Department  Heads  and  promised  results  to  the 
small  business  delegates. 

Last  week,  Sally  Katzen,  the  Administrator  of  OIRA 
and  the  President's  "regulatory  traffic  cop"  presented  a 
status  report  on  the  Administration's  progress  to 
implement  the  President's  directive.  She  also  joined  in  a 
panel  with  small  business  representatives  to  discuss  how  to 
evaluate  the  results.  I  thought  we  had  a  useful  dialogue 
between  this  Committee,  the  Administration,  and  the  small 
business  community.   I  believe  there  is  much  common 
ground  and  common  sense  in  this  approach. 

Today  Secretary  Dear  will  present  a  progress  report 
on  OSHA's  reinvention  initiatives  and  participate  in  a 
panel  with  small  businesses.  The  Reinventing  OSHA 
Initiative  in  response  to  the  President's  Directive  was 
announced  May  5th  and  showcased  at  the  White  House 
Conference.   I  appreciate  the  Administration's  and 
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Secretary  Dear's  willingness  to  contribute  to  this  kind  of 
forum.    I  have  asked  him  and  our  small  business  witnesses 
to  address  what  questions  would  be  appropriate  to  ask 
now,  and  six  months  from  now  to  determine  whether 
regulatory  burdens  on  small  businesses  are  reducing. 

Congressman  Charlie  Norwood  will  open  our  hearing. 
He  brings  his  experience  as  a  Dentist  to  his  work  on  the 
Workforce  Protections  Subcommittee  of  the  Committee  on 
Economic  and  Educational  Opportunities,  where  he  has 
been  actively  involved  in  the  legislative  effort  sponsored  by 
Congressman  Cass  Ballenger  to  reform  OSHA.    Our 
witnesses  today  will  be  commenting  on  that  legislative 
proposal  as  well. 

Let  me  turn  now  to  our  Ranking  Minority  Member, 
Mr.  LaFalce,  for  any  opening  statement  he  would  wish  to 
make. 


51 


Committee  on  Small  Business 
United  States  House  of  Representatives 

July  26,  1995 

Testimony  of  Representative  Glenn  Poshard 


Madam  Chairman,  thank  you  for  holding  today's  hearing  focusing  on  initiatives 
to  reform  the  Occupational  Safety  and  Health  Act.  I  thank  those  appearing  before  the 
Committee,  and  I  look  forward  to  hearing  your  testimony  regarding  the  effects  OSHA 
legislation  has  had  on  your  small  businesses. 

I  have  long  advocated  the  critical  need  to  examine  the  efficiency  of  federal 
government  and  cut  all  extraneous  federal  expenditures  in  our  efforts  to  reach  a 
balanced  budget.   Likewise,  we  hear  that  excessive  federal  regulations  in  some 
instances  have  caused  a  number  of  small  businesses  unnecessary  loss  of  sometimes 
limited  resources  and  revenues.   However,  we  must  be  careful  not  to  advocate 
reforms  that  will  be,  in  the  end,  extremely  detrimental  to  the  American  worker. 

During  our  efforts  to  reform  and  streamline  government  we  must  not  ignore  the 
facts.   Statistics  show  that  since  the  implementation  of  the  Occupational  Safety  and 
Health  Act  in  1970,  the  law  has  helped  reduce  workplace  fatalities  by  over  50  percent. 

Representing  southeastern  Illinois,  where  coal  mining  is  the  predominant 
industry,  naturally  I  am  particularly  concerned  for  the  safety  of  miners.   The  bill,  as 
proposed,  repeals  the  1969  Federal  Coal  Mine  Safety  and  Health  Act.   This  can  only 
have  a  devastating  effect  on  the  hard  won  safety  mechanisms  achieved  for  miners  over 
the  past  25  years.   I  am  absolutely  opposed  to  this  proposal  and  want  to  emphasize 
that  there  is  no  way  we  should  begin  a  process  to  lessen  the  safety  requirements  of  the 
mines  in  this  country  ~  an  industry  which  encompasses  one  of  the  most  dangerous 
occupations  in  the  nation. 

While  I  do  agree  with  OSHA  reform,  I  strongly  believe  worker  safety  covered 
under  any  of  the  Act's  provisions  cannot  be  compromised  or  weakened  in  any  way.   It 
is  my  hope  that  Congress  and  the  Administration  can  work  together  to  find  a  common- 
sense  approach  to  reforming  OSHA,  one  that  puts  the  American  worker  and  their 
safety  in  the  workplace  first. 
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Madam  Chairman  and  members  of  the  Committee,  it  is  a  pleasure  to  appear  before  you 
today.  My  name  is  Giovanni  Coratolo,  and  I  am  the  owner  of  Port  of  Italy  restaurant  in 
Springfield,  Virginia.  We  are  a  300  seat  Italian  restaurant.  I  also  serve  on  the  Board  of 
Directors  of  the  National  Restaurant  Association,  and  I  am  speaking  here  today  on  behalf  of  the 
Association,  which  is  the  leading  trade  group  for  the  nation's  739,000  foodservice 
establishments.  Over  three-fourths  of  foodservice  operators  are  small  businesses  with  gross 
annual  sales  of  $500,000  or  less. 

I  have  owned  the  Port  of  Italy  restaurant  for  25  years.  It  is  my  job,  and  it  is  my  pride. 
The  restaurant  business  is  a  difficult  industry  in  which  to  earn  a  living.  I  regularly  spend  75 
hours  a  week  in  the  restaurant.  When  I  was  growing  up,  I  was  always  told  that  small  business 
people  were  the  backbone  of  this  coimtry .  They  were  what  made  America  great.  Unfortunately, 
government  regulation  is  breaking  our  backs.  When  the  federal,  state,  and  local  governments, 
with  their  thousands  of  employees,  generate  hundreds  of  thousands  of  pages  of  regulations,  I  am 
the  one  who  has  to  bear  the  brunt  of  their  requirements. 

As  a  small  business  owner,  my  time  and  resources  are  scarce.  My  responsibilities  are 
endless.  At  my  restaurant,  I  am  the  engineering  department,  the  marketing  department,  the 
persoimel  department,  and  the  legal  department.  I  work  with  my  cooks,  and  I  train  my  service 
persoimel.  If  you  came  to  dinner  in  my  restaurant,  there  is  a  good  chance  I  would  seat  you. 
With  the  responsibility  of  implementing  the  wealth  of  federal,  state,  and  local  regulations,  it  is 
amazing  I  am  able  to  produce  a  quality  dinner  for  my  patrons! 

I  believe  the  foodservice  industry  is  second  only  to  the  nuclear  power  industry  in  terms 
of  the  number  of  regulations  and  regulatory  agencies.  Regulation  is  something  we  are  well 
aware  of.  In  our  industry,  one  regulation  never  replaces  another  but  is  instead  added  to  the 
already  existing  list.  Well-intentioned  bureaucrats  only  provide  a  multitude  of  complex 
requirements  which  are  confusing  and  contradictory  for  well-intentioned  business  people  to 
decipher.   The  stack  of  regulations  never  gets  smaller;  it  only  grows. 

I  realize  this  hearing  is  about  OSHA,  so  let  me  discuss  this  particular  agency.  My 
biggest  asset  in  my  business  is  healthy  employees.  Personally,  we  have  never  had  one  worker's 
compensation  claim  —  and  that's  with  over  $1.5  million  in  payroll  over  the  years. 

Restaurants  have  to  contend  with  a  number  of  OSHA  rules:  the  Hazard  Communication 
Standard,  the  Bloodbome  Pathogen  Standard,  the  Lockout/Tagout  Standard,  the  Personal 
Protective  Equipment  standard,  and  the  general  duty  clause.  Each  of  these  regulations  is  a 
complex  document  with  subjective  interpretations  —  but  clearly  defined  penalties  for  their 
breach.  These  regulations  require  various  actions  for  compliance.  Just  a  few  examples:  those 
employees  who  chop  vegetables  should  wear  slash-resistant  gloves;  cleaning  agents  such  as 
common  handsoap  must  contain  a  written  warning;  and  if  someone  should  get  a  bloody  nose, 
the  bloody  waste  should  be  handled  properly  and  disposed  of  separately. 

Again  I  will  stress  that  the  intentions  behind  these  individual  regulations  are  not  bad. 
However,  put  yourself  in  the  shoes  of  the  restaurant  owner  who  was  cited  for  violation  of  the 
Hazard  Communication  Standard  because  he  did  not  have  a  written  plan  on  the  premises.  His 
principal  violation:  the  transfer  of  window  cleaner  from  its  original  gallon  jug  to  a  spray  bottle 
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which  was  not  labeled  as  to  content  and  warning.  This  is  despite  the  fact  that  employees  stated 
they  were  familiar  with  the  contents  of  the  bottle  and  the  cautions  for  its  use.  It's  not  so  much 
that  these  regulatory  "horror  stories"  happen  all  the  time,  but  that  every  small  business  owner 
knows  that  it  could  have  happened  to  them.  To  those  of  us  subjected  to  the  daily  pressures  of 
running  a  small  business,  Uiese  types  of  minor  violations  resulting  in  major  fines  seems  to 
obscure  the  intent  of  the  original  regulation. 

As  we  speak  here  today,  OSHA  is  contemplating  another  layer  of  complex  regulation  for 
me  to  understand  and  implement  in  my  workplace.  These  are  regulations  which  would  require 
businesses  to  ban  smoking  as  well  as  to  provide  a  written  indoor  air  contaminants  plan.  I  was 
going  to  turn  this  regulation  over  to  my  engineering  department,  but  I  wasn't  in  at  the  time! 

Obviously,  restaurants  are  different  from  other  businesses  in  regard  to  smoking  because 
it  is  our  customers  who  smoke.  The  National  Restaurant  Association  estimates  a  smoking  ban 
would  cost  foodservice  operators  $18.2  billion  in  lost  sales.  The  heaviest  impact  will  be  felt 
in  the  bar  and  tavern  segment  -  largely  because  patrons  who  smoke  will  not  stay  as  long.  There 
are  times  when  patrons  utilize  our  smoking  sections  during  lunch  specifically  because  they  can't 
smoke  at  their  workplace. 

Some  OSHA  officials  argue  that  this  proposal  does  not  ban  smoking  because  smoking  is 
allowed  in  a  separately  ventilated  room.  I  do  not  know  of  any  small  business  owner  who  can 
afford  to  construct  a  room  with  a  separate  ventilation  system,  particularly  when  the  OSHA 
proposal  will  not  allow  people  to  be  served  or  tables  to  be  bussed  as  long  as  anyone  in  the  room 
is  smoking.   Therefore,  the  OSHA  proposal  is  in  reality  a  ban  on  smoking. 

While  tobacco  smoke  gets  most  of  the  attention,  the  proposal  is  just  as  burdensome  with 
regard  to  the  other  indoor  air  requirements.  In  an  effort  to  control  such  ambiguous  ailments  as 
"sick  building  syndrome"  and  "building  related  illness,"  OSHA  would  require  all  worksites  to 
have  a  written  indoor  air  compliance  plan,  a  designated  employee  trained  in  the  operation  of  the 
ventilation  system,  and  monitoring  of  the  relative  humidity  and  carbon  dioxide  levels.  Very  few 
restaurant  owners  will  be  able  to  comply  unless  they  contract  out  with  an  industrial  hygienist 
who  will  provide  ~  for  a  fee  ~  a  written  plan,  training,  and  monitoring.  This  proposed  rule 
focuses  entirely  on  written  plans  and  administrative  requirements  without  setting  any  identifiable 
goals  for  compliance. 

The  OSHA  indoor  air  proposal  is  the  type  of  regulation  which  leads  small  business  people 
like  me  to  say  "enough  is  enough."  In  my  opinion,  it  shows  the  pendulum  has  swung  too  far, 
and  we  need  major  reform  in  OSHA's  mission. 

This  brings  me  to  my  last  point.  When  I  think  of  OSHA,  I  think  of  the  age-old  joke  told 
by  small  business  people  —  "Hi!  I'm  from  the  government,  and  I'm  here  to  help  you." 
Inspections  are  too  often  used  by  disgruntled  employees  as  revenge  against  their  employers.  As 
a  well-intentioned  business  owner,  I  am  suddenly  confronted  with  a  regulatory  agency  that 
presumes  me  guilty  until  I  can  be  proven  innocent.  There  are  way  too  many  "sticks"  in  the 
current  system,  and  not  enough  "carrots." 
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The  members  of  this  Committee  have  heard  from  the  voters,  and  thanlcfully  you  are 
having  hearings  like  this  one  today.  I  encourage  you  to  follow  through  on  transforming  OSHA. 
I  understand  Representative  Cass  Ballenger  has  introduced  a  bill  (H.R.  1834)  which  will  restore 
some  balance  to  OSHA  by  stressing  more  consultation  and  less  confrontation.  While  I  am  not 
an  expert  on  all  the  specifics  in  this  bill,  it  seems  to  me  that  it  moves  OSHA  in  the  right 
direction.  I  encourage  you  to  follow  through  because  I  do  not  believe  OSHA's  mentality  will 
change  without  impetus  from  Congress. 

Please  make  the  phrase  —  "Hi!  I'm  from  the  government,  and  I'm  here  to  help  you"  - 
-  a  reality  and  not  a  joke. 

Thank  you.  Madam  Chairman. 
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1 5  Reasons  Restaurateurs  Worry 
About  More  Government  Regulation 


People  who  don't  run  a  business  are  often  surprised  at  the 
extent  of  the  government's  impact  on  business.  Restaurateyrs 
aren'L  Laws  and  regulations  have  become  a  fact  of  daily  life  in  the 
restaurant  industry. 

Foodservice  operators  who  feel  more  bogged  down  than  ever 
in  government  rules  and  government  forms  aren't  just  imagining 
iL  Over  the  past  ten  years,  restaurateurs  have  seen  a  tremendous 
increase  in  the  number  of  federal  regulations  that  affect  restau- 


rants. Following  are  15  changes  the  U.S.  Congress  has  made  just 
sincel985. 

Just  becoming  familiar  with  the  laws  is  a  daunting  task.  But 
consider  the  costs  of  compliance — in  time  and  in  money.  And  con- 
sider the  liability  if  a  business  owner  misses  something.  If  it's  not 
govemment  audits  or  penalties,  it's  employee  or  customer  lawsuits. 

It's  no  wonder  restaurateurs  worry  about  more  government 
regulation! 
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Business  Meal. 


T*  dcduclHtv  tk)ps  to  50%  begmng  r  1994.  (Onrixjs  Budget  Recondblon  Acl  of  1993) 


ramily  and  Medical  Leave.  Imployers  of  50  o  nx>rc  musi  provide  12  weeb  of  unpaid  job-protected 
family  or  medical  leave  to  employees  (family  and  Medical  Leave  Acl  of  1993) 

UlSCriminatlOn  renallieS.  Imployees  get  exparxJcd  hghls  to  sue  employers  in  jury  trials  for  discrimination. 
(Civil  Righls  Acl  of  1991) 

Teen  Labor  Penalties,  businesses  that  vlolale  teen  latnr  laws  face  $10,000  manmum  penalty,  up  from 
$1000  (Omnibus  Budget  Kccondetion  Acl  of  1990) 

nlCOhOl  laXeS.  Busincsv^s  musl  pay  invenlory  lax  and  higher  federal  excise  laxes  on  alcohol-8%  inaease  for 
liquor.  IOn%  for  hecr.  ROO!?  for  wine  (Omnibus  Budget  RecnnriHation  Acl  of  1990) 

Menu  LaOellnQ.  Reslairams  musl  meet  new  federal  cnlena  when  Ihcy  describe  foods  with  such  lemis  as 
"low-cal"  or  "lighl."  bccfnning  in  1995.  (Nutrition  Labeling  and  Lducalion  Acl  of  1990) 

iul/\.  Businesses  musl  male  fadllies  more  accessil)le  to  people  wilh  disabilities  and  lake  steps  lo  accommodale 
employees  wilh  disabiTilics.  (Americans  With  Oisabilities  Acl  of  1990) 

Minimum  Wape.  Imployers  musI  begin  paying  higher  minimum  wage  of  $3.80  in  1990  and  $4.25  in  1991 
(fair  Labor  Standards  Acl  Amendments  of  1989) 

riant  LIOSinQS.  Employers  of  100  or  more  musl  give  60  days'  advance  nolice  of  closings. 
(Woder  Adiuslment  and  Retraining  Nolificalion  Acl  of  1988) 

Alcohol-Sellers'  Tax.  Businesses  selling  alcohol  musl  pay  special  annual  lax  of  $250.  up  from  $54. 
(Omnibus  Budget  ReconcHialion  Acl  of  1987) 

NLfi  lax  on  lips.  Restaurateurs  musl  pay  FICA  taxes  on  all  employee  lips,  beginning  January  I  1988. 
(Omnibus  Budget  RecondSation  Act  of  1987) 

ion.  Employets  musl  fl  oul  1-9  fomis  for  all  new  employees,  (ivnigrdlion  Reform  end  ContrcJ  Act  of  1986) 

section  O".  [mplo^'ers  must  prove  bencfi!  olans  do  no',  iisaiminale  i.''  favor  of  highly-paid  workers.  Law 
repeal™  ip  1989.  (Tax  Rpform  Act  of  ^3) 

Business  Meal.  Tax  deduclihmy  drops  lo  ^0%  beginning  in  1987.  (7a»  Reform  Acl  of  1986) 

UOntmUed  nealtn  KenetltS.  Employers  of  20  or  mon:  must  lei  forme'  employees  and  beneficiaries 
continue  buying  into  health  plans  lor  a  lit  «led  lime.  (Consolidaled  Omnbus  Budget  Rcroiicilialion  Ac:  of  1985) 
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Regulations  and  Restaurants 
From  A  to  Z 

There's  a  lot  more  to  running  a  restaurantthan  serving  good  food 
Pee^le  in  the  restaurant  business  face  a  ton  of  regulations,  fees,  and  permit 

requirements  governing  everything  from  food  safety  to  tip  reporting. 

Here's  a  partial  list  of  the  federal,  stale  and  local  rules  covering  restaurants. 

(In  parentheses  is  the  federal  agency  that  enforces  these  rules.) 


FEDERAL 

940  Form  (Employer's  Annual  FUTA  Tax  Return)  (IRS) 

941  Form  (Employer's  Quarterly  Federal  Tax  Return)  (IRS) 
Accessibility  to  disabled  customeis  (DOJ) 

Advance  payment  of  Earned  Income  Credit  (IRS) 

Agedisdimination  (EEOC) 

Alcohol  eadse  taxes  (IRS) 

Annual  occupational  lax  for  aloohol-selleis  (BATF) 

Bloodbome  padiogen  program  for  employees  who  give  first-aid  (OSHA) 

atizenshlp-slaaisdiscnminalion  (DOJ) 

Caipools  for  employers  in  high-pollution  areas  (EPA) 

Continued  health  benefits  for  tomier  employees  (IRS) 

Cooking  emissions  in  high-pollution  areas  (EPA) 

Copyright  law  and  restaurant  music  (DOJ) 

EEO-1  Fomi  (EEOC) 

Egg-refrlgeralion  standards  (USDA) 

Exempt  managers  (DOL) 

Fair  Labor  Standards  Act  (DOL) 

Family  and  Medical  Leave  Act  (DOL) 

Federal  Income  taxes  (IRS) 

Federal  Income-lax  withholding  for  employees  ORS) 

FICApayroll  taxes  (IRS) 

FICA  payroll  taxes  on  tips  (IRS) 

FUTA  payroll  taxes  (IRS) 

Gaming — cash  u^nsaction  report  (IRS) 

Grease-trap  waste  disposal  (EPA) 

Hazard  Communication  Standard  (OSHA) 

Health  claims  and  restaurant  foods  (FDA) 

Health  benefit  plans  and  the  Americans  with  DisabiliUes  Act  (EEOC) 

1-9  Fomi  (Employment  Eligibility  VerificaUon  Fomi)  (INS) 

Immigration  Refomi  and  Control  Act  of  1986  (INS) 

Independent  contradois,  reporting  of  payments  to  (IRS) 

Job  application  fonns,  permissible  questions  (EEOC) 

Lockout/lagout  requirements  (OSHA) 

Magnetic  media  reporting  of  Fornis  W-2, 8027  (IRS,  SSA) 

Maierial  Safety  Data  Sheets  (OSHA) 

Meal  credit  (DOL) 

Minimum  wage  (DOL) 

National  Labor  Relations  Act  (NLRB) 

National  origin  discriminalion  (EEOC) 

NoUce  to  employees  of  eligibility  for  Earned  Income  Credit  (IRS) 

Nutrient-content  claims  and  restaurant  foods  (FDA) 

Overtime  pay  mlesflWL) 

Payroll-tax  deposits  (IRS) 

Personal  protective  equipment  (OSHA) 

Polygraph  ban  (DOL) 

Poster.  Equal  employment  opportunity  (EEOC) 

Poster  Polygraph  (DOL) 

Poster.  Minimum  wage  (DOL) 

tVister  Family  and  medical  leave  (DOL) 

Poster  OSHA  (OSHA) 

Race  discriminalion  (CEOC) 

Reasonable  accommodation  for  worteis  with  disabilities  (EEOC) 

Refrigeration  equipment  and  CFC  phase-out  (EPA) 

Religious  discrimination  (EEOC) 

Restaurant  closings,  60  days'  advance  notice  (DOL) 

SSA  Fomi  (Employer  !D  Number)  (IRS) 

Sex  discrimmation  <  t"KOC) 

Ttoi  labor  Houis  restrictions  for  woriiers  under  1 6  (DOL) 

Tten  labor  Occupational  restrictions  for  workers  under  18  (DOL) 

"Dp  credit  (DOL) 


■np  reporting  and  IRS  Fomi  8027  (IRS) 

•np  allocation  (IRS) 

Tip-Income  audits  (IRS) 

•np  pools  (DOL) 

Uniforms:  Deposits,  costs,  maintenance  (DOL) 

Union  contracts  (NLRB) 

Veterans'  employment  rights  (DOL) 

W-2  Fomi  (Wage  and  Tax  Statement)  (IRS,  SSA) 

W-3  Fonn  (Transmittal  of  Income  and  Tax  Stalemenis)  (IRS) 

W-4  Fomi  (Employee's  Widiholding  Allowance  Certificate)  (IRS) 

W-5  Fomi  (Earned  Income  Credit  Advance  Payment  Certificate)  (IRS) 


VIRGINIA 


Alcoholic  Beverage  Tax 

Business  Licensing  Fees 

BPOL  Tax/Gross  Receipts  Tax 

Child  Labor  Laws 

Child  Labor  WoritPennits 

Corporation  Annual  Report  Fee 

Corporation  Excise  Tax 

Corporate  Organization  and  Qualification  Fees 

Dairy  Pennit/Fee 

Entertainment  License  Fees 

Entertainment  Tax 

Fire  Code  Compliance 

Happy  Hour  Law 

Highway  Signage  Fees 

Hour  Restrictions  for  Employees  under  l6 

Hour  Restrictions  for  Employees  I6  8t  17  years  old 

Liability  Laws 

Utter  Conuol  Fee 

Liquor  License/Fees 

Mandatory  Rest  Breaks 

Minimum  Wage  Laws 

Noise  Compliance 

Occupational  Restrictions  for  Minors 

Payment  of  Wage  Laws 

Personal  Income  Tax 

Pollution  Control  laws 

Poster  Requirements 

Property  Tax 

Recordkeeping  Requirements/Wage  Reporting 

RoomOeaipancyTa 

Sales  and  Use  Vix 

SarJUlJon/'Fooii  Preparation  Regulations 

Stale  OSHA  Requiremerts 

■|bmi"ation  Payr.aii  law 

Up«n;ilavmrtit  insurance 

Unen'plovinentTax 

Wage  Deduction  Laws 

Wage  L.emption  Regulations 

Waste  Disposal  Laws 

Water  Discharge  Laws  and  Fees  Oocal) 

Wniters'  Compensation  Insurance 

.^kming  (local) 

FOR  MORE  ilwORMATION  conUct  the  National  Restaurant  Association 
at  (202)  331  -5900  or  die  Virginia  Hospitality  and  TYavel  Asociation  at 
(804)  288-3065. 
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1 5  Reasons  Restaurateurs  Worry 
About  More  Government  Regulation 


People  who  don't  run  a  business  are  often  surprised  at  the 
extent  of  the  government's  impact  on  business.  Restaurateurs 
aren't  Laws  and  regulations  have  become  a  fact  of  daily  life  in  the 
restaurant  industry. 

Foodservice  operators  who  feel  more  bogged  down  than  ever 
in  government  rules  and  government  forms  aren't  just  imagining 
it  Over  the  past  ten  years,  restaurateurs  have  seen  a  tremendous 
increase  in  the  number  of  federal  regulations  that  affect  restau- 


rants. Following  are  15  changes  the  U.S.  Congress  has  made  just 
since  1985. 

Just  becoming  familiar  with  the  laws  is  a  daunting  task.  But 
consider  the  costs  of  compliance — in  time  and  in  money.  And  con- 
sider the  liability  if  a  business  owner  misses  something.  If  it's  not 
government  audits  or  penalties,  it's  employee  or  customer  lawsuits. 

It's  no  wonder  restaurateurs  worry  about  more  government 
regulation! 


1993 


(^     Business  Meal.  T^  deductUty  dops  to  50%  be^nng  ii  1994.  (Ornibus  Budget  Reconcbtion  Act  of  1993) 

^      rainily  and  Medical  Leave.  Impbyer^  of  so  or  more  must  provide  12  weeks  of  urvaid  job-protected 
family  or  medical  leave  to  employees,  (fsntiy  and  Medici  Leave  Act  of  1993) 


I  u"  I    ~  ^^"      f^      UJSCrlnHnatlOn  rCnallieS.  Employees  get  expanded  tights  to  sue  employers  in  jury  trials  for  discrimination. 
(Cnil  Righli  Act  of  1991) 

(^      Teen  Labor  Penalties.  Businesses  llut  violate  teen  labor  laws  face  $10,000  maximum  penally,  up  from 
$1000.  (Omnibus  Budget  ReconcHielion  Act  of  1990) 

^ff     luCOnOl  laXeS.  Businesses  must  pay  inventory  tax  and  higtier  fedeisl  excise  taxes  on  alcoho^^  increase  (or 
liquor.  100%  for  beer.  600%  for  wine  (Omnibus  Budget  RecondSalion  Act  of  1990) 

fyi      Menu  LaDClinQ.  Restaurants  must  meet  new  federal  criteria  wtien  they  describe  foods  with  such  terms  as 
"low-cal'  or  "Dghl."  tieginning  in  1995.  (fMiition  Labeling  and  iducation  Act  of  1990) 

I  liilU   ~  ^^'      ^P     tuM.  Businesses  must  nuke  fadities  more  accessUe  to  people  with  disabilities  and  talce  steps  to  accommodate 
employees  with  disabilities.  (Aweikans  With  Disabilities  Act  of  1990) 


^      Minimum  Wage,  [mployers  must  begin  paying  higher  minimum  wage  of  $3.80  in  1990  and  $4.25  in  1991 
(fm  Labor  Standards  Act  Amendments  of  1989) 


1989 


I  "OO    ~  ^^'      ^^      r  lant  UOSingS.  Employers  of  100  or  more  must  give  60  days'  advance  notice  of  cbsings. 
(Worker  Adjustment  and  Retraining  ^Notification  Act  of  1988) 

^^      /UCOnOl'dellefS    laL  Businesses  selfing  alcohol  must  pay  special  annual  tax  of  $250,  up  from  $54. 
(Omnibus  Budget  ReconcSation  Act  of  1987) 

I  tlO I    ~  "^^      ^^      lltll  lax  on  lips.  Restaurateurs  must  pay  PICA  taxes  on  all  employee  lips,  beginning  January  I  1988. 
(Omnibus  Budget  RecondSalion  Act  of  1987) 

^y      Immigration.  Emploves  must  ti  out  1-9  forms  for  dl  new  employees,  (hmigration  Reform  end  Control  Act  of  I 

^^      I'eCtlOn  u9.  Employers  must  prove  tjenefil  plans  do  nol  discriminate  In  favor  of  hlghly-"ald  worli«rs.  Liw 
repealed  ir  1989.  (Tax  Reform  Act  of  1986) 

1 988    -  -^'      ^      Business  Med.  Tax  deductibility  drops  to  8C%  beginning  In  1987.  (Tax  Reform  .\ct  of  1986) 


bOntmUed  nealth  OenentS.  Employers  ol  20  or  more  must  let  former  employees  and  beneridaiiec 
continue  buying  Into  health  plons  lor  a  limited  liTie.  (Consolidated  Omiiibus  Budget  RoconaTiation  Act  cf  ■98, 


1985 -W   ® 
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Regulations  and  Restaurants 
From  A  to  Z 

There's  a  lot  mote  to  running  a  restaurant  than  serving  good  food. 
People  in  the  restaurant  business  face  a  ton  of  regulations,  fees,  and  permit 

requirements  governing  everything  from  food  safety  to  tip  reporting. 

Here's  a  partial  list  of  the  federal,  stale  and  local  rales  covering  restaurants. 

(In  parentheses  is  the  federal  agenq  thai  enforces  these  rales.) 


FEDERAL 


940  Form  (Employer's  Annual  FUTA  Tax  Return)  (IRS) 

941  Forai  (Employer's  Quarterly  Federal  Tax  Return)  (IRS) 
Accessibility  to  disabled  customers  (DOJ) 

Advance  payment  of  Earned  Income  Credit  (IRS) 

Age  discrimination  (EEOC) 

Alcohol  excise  taxes  (IRS) 

Annual  occupational  tax  for  alcohol-selleR  (BATF) 

Bloodbome  pathogen  program  for  employees  who  give  first-aid  (OSHA) 

Citizenship-status  disaimination  (DOJ) 

Caipools  for  employers  in  high-pollution  areas  (EPA) 

Continued  health  benefits  for  fomier  employees  (IRS) 

Cooking  emissions  in  high-pollution  areas  (EPA) 

Copyright  law  and  restaurant  music  (DOJ) 

EEO-I  Fomi  (EEOC) 

Egg-refrigeration  standards  (USDA) 

Exempt  managers  (DOL) 

Fair  Labor  Standards  Act  (DOL) 

Family  and  Medical  Leave  Act  (DOL) 

Federal  income  taxes  (IRS) 

Federal  income-tax  withholding  for  employees  (IRS) 

FICA  payroll  taxes  (IRS) 

FICA  payroll  taxes  on  tips  (IRS) 

FUTA  payroll  taxes  (IRS) 

Gaming — cash  uansadion  report  (IRS) 

Grease-trap  vraste  disposal  (EPA) 

Hazard  Communication  Standard  (OSHA) 

Health  claims  and  restaurant  foods  (FDA) 

Health  benefit  plans  and  the  Americans  with  Disabilities  Act  (EEOC) 

1-9  Form  (Employment  Eligibility  Verification  Form)  (INS) 

Immigration  Refomi  and  Control  Aa  of  1986  (INS) 

Independent  contfadors,  reporting  of  payments  to  (IRS) 

Job  application  forms,  permissible  questions  (EEOC) 

Lockout/tagout  requirements  (OSHA) 

Magnetic  media  reporting  of  Fonns  W-2, 8027  (IRS,  SSA) 

Material  Safety  Data  Sheets  (OSHA) 

Meal  credit  (DOL) 

Minimum  wage  (DOL) 

National  Labor  Relations  Act  (NLRB) 

National  origin  discrimination  (EEOC) 

Notice  to  employees  of  eligibility  for  Earned  Income  Credit  (IRS) 

Nutrient-content  claims  and  restaurant  foods  (FDA) 

Overtime  pay  mies  (DOL'i 

i^r.ToHuxdepawls('RS) 

Personid  rrcteclive  equiniiiert  (OSH.\) 

Poly^-^h  ban  (DOL) 

raJer  F<juil  einploynMil  opportunity  (EEOC) 

.•■xiler  Polygraph  (DOL) 

Vnoer.  Minimiiin  wag"  (DOi.) 

PcoLr  Family  and  medical  lea.*  (LOL) 

Poster  OSHA  (OSHa) 

Race  •'I'icri!  linat'on  (EEOC) 

Reasonable  accomnodation  for  v}ri<eis  vridi  disabilities  (EEOC) 

Refngeraii'in  equip.neni  iid  CFC  phase-out  (EPA) 

Religious  discriminalioii  (E.'^.TC) 

Rcstairant  closing,  60  dayo'  advance  notice  (DOL) 

SS-4  Fonn  (Employer  ID  Number)  (IRS) 


Sex  discrimination  (EEOC) 

Teen  labor  Hours  restrictions  for  woriters  under  I6  (DOL) 

Teen  labor  Occupational  restrictions  for  vrorters  under  18  (DOL) 

Tip  credit  (DOL) 

Tip  reporting  and  IRS  Forni  8027  (IRS) 

TipallocaUon(IRS) 

Tip-income  audits  (IRS) 

Tip  pools  (DOL) 

Uniforms:  Deposits,  costs,  maintenance  (DOL) 

Union  contracts  (NLRB) 

Veterans'  employment  rights  (DOL) 

W-2  Forni  (Wage  and  Tax  Statement)  (IRS,  SSA) 

W-3  Forni  (1>ansmittal  of  Income  and  Tax  Statements)  (IRS) 

W-4  Fomi  (Employee's  WiUiholding  Allowance  Certificate)  (IRS) 

W-5  Fonn  (Earned  Income  Credit  Advance  Payment  Certificate)  (IRS) 


KANSAS 


Alcoholic  Beverage  Tax 

Child  Labor  Laws 

Corporation  Annual  Report  Fee 

Corporate  Organization  and  Qualification  Fees 

Dairy  Pemiit/Fee 

Entertainment  Ucense  Fees  (BMl  and  ASCAP) 

Food  Handlers  Certification  (local) 

Fire  Code  Compliance  (local) 

Happy  Hour  Law 

Hour  Restrictions  for  Employees  under  16 

Hour  Restrictions  for  Employees  l6  &  1 7  years  old 

Liability  Laws 

Uquor  License/Fees 

Minimum  Wage  Laws 

Personal  Income  Tax 

Pester  Requirements 

Property  Tax 

Recordkeeping  RequirementsAPage  Reporting 

Room  Occupancy  Tax 

Sales  and  Use  Tax 

Sanitation/Food  Preparation  Regulations  and  Fees  (local) 

Tennination  Payment  Law 

Tip  Credit  Law 

Unemployment  Insurance 

Unemployment  Tax 

Wage  Deduction  Laws 

Workers'  Compensation  Insurance 

Zoning  (local) 


FOR  MOKE  INFORMATION  contact  the  NaUonal  ResUiirant  Assoaatioii 
at  (2u2l  }3 1 -59CO  or  the  Kansas  Reslaurarit  and  Hospitality  Asodalion 
at  (316)267-8583 
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STATEMEMT  OF  JOSEPH  A.  DBAS 

ASSISTANT  SECRETARY  OT   LABOR 

FOR  OCCUPATIONAL  SAFETY  AND  HEALTH 

BEFORE  THE 

SMALL  BUSINESS  COMMITTEE 

U.S.  HOUSE  OF  REPRESENTATIVES 

July  26,  1995 

Chairwoman  Meyers  and  Members  of  the  Committee: 

It's  a  pleasure  to  appear  before  this  Committee  again  to 
discuss  OSHA's  initiatives  to  reinvent  itself  in  order  to  protect 
workers  at  risk  on  the  job  more  effectively  and,  at  the  same 
time,  to  reduce  regulatory  burdens  on  small  businesses.   In 
addition,  I  would  like  to  discuss  how  OSHA  is  implementing  the 
President's  March  4  and  April  21  directives  on  regulatory 
reinvention. 

As  I  mentioned  during  my  appearance  last  month  before  your 
Subcommittee  on  Regulation  and  Papervork,  there  have  been  a  lot 
of  troubling  stories  circulating  about  OSHA.   For  instance,  you 
may  have  heard  allegations  that  OSHA  has  "banned  the  tooth  fairy" 
by  prohibiting  dentists  from  giving  children  their  extracted 
teeth  to  take  home.   I  have  testified  previously  that  this  story 
is  a  myth,  but  it  continues  to  surface.   Stories  like  this 
detract  from  the  more  important  story  of  OSHA,  employers  and 
workers  acting  together  to  promote  and  ensure  safe  and  healthy 
workplaces . 

The  plain  truth  is  that  OSHA  saves  lives.   Since  its 
creation  in  1970,  OSHA  has  performed  an  invaluable  service  to 
millions  of  America's  working  families.  Through  the  agency's 
protective  standards  and  enforcement,  and  efforts  by  thousands  of 
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responsible  employers,  the  rate  of  fatal  occupational  injuries 
has  been  cut  in  half.   But  o\ir  work  is  far  from  done.   Despite 
this  progress,  every  year,  work-related  accidents  and  illnesses 
still  result  in  the  loss  of  an  estimated  56,000  lives.   That's 
more  than  we  lost  in  battle  during  the  entire  nine-year  Vietneun 
war . 

On  an  average  day  in  our  country,  17  workers  are  killed  in 
workplace  accidents,  and  an  estimated  137  more  die  from 
occupational  disease.   Just  imagine  if  one  plane  crashed  every 
day,  killing  150  people.   The  public  would  be  outraged  and  demand 
action.   But  since  these  deaths  normally  occ\ir  one  or  two  at  a 
time,  at  different  worksites  around  the  coiuitry,  most  people  just 
don't  notice  the  problem. 

Along  with  these  alarming  fatality  statistics  is  the  fact 
that  another  16,000  workers  are  injured  every  day  on  the  job, 
6,000  seriously  enough  to  lose  time  from  work.   In  all,  workplace 
injuries  alone  cost  our  economy  over  $100  billion  a  year,  with 
occupational  illnesses  costing  additional  billions  as  well.   We 
all  bear  these  staggering  human  and  monetary  costs — as  employers, 
as  workers,  and  as  taxpayers. 

As  we  examine  the  potential  impact  of  our  regulations  on 
small  firms,  we  cannot  forget  that  a  safe  and  healthful  work 
environment  is  just  as  important  for  employees  working  in  small 
firms  as  it  is  for  those  working  in  large  firms.   Workplace 
injuries,  illnesses  and  deaths  are  not  confined  to  certain 
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industrial  sectors  or  to  large  firms.  According  to  an  OSHA 
analysis  of  data  collected  by  BLS,  businesses  with  fewer  than 
eleven  workers  account  for  33  percent  of  all  fatalities  even 
though  they  account  for  less  than  20  percent  of  employees.   So, 
while  small  businesses  may  seek  exemptions  from  regulations, 
their  employees  unfortunately  have  no  such  exemption  from 
workplace  tragedies. 

For  example,  on  June  12  of  this  year,   a  43~year  old  employee 
of  Bay,  Inc.  in  Fruita,  Colorado  was  killed  when  the  boom  of  a 
crane  failed  and  fell  on  him.   On  June  13,  a  26-yeeur  old  employee 
of  ESOCO  Orrington,  Inc.  of  Orrington,  Maine  was  killed  when  he 
became  tangled  in  a  conveyor  belt  and  was  pulled  through  a  6  inch 
space  between  a  roller  and  conveyor  belt's  freune.  On  June  15,  a 
66-year  old  laborer  at  Shared  Resotirces,  Inc.  in  David  City, 
Nebraska  was  pinned  between  two  pieces  of  grain-loading  equipment 
and  crushed  to  death.  All  of  these  employers  were  small,  with 
fewer  than  100  employees. 

Since  coming  to  OSHA  in  1993,  I  have  been  working  hard  to 
reduce  the  number  of  work-related  injuries,  illnesses  and  deaths, 
and  to  get  the  most  out  of  our  limited  resources.  I  recognize 
that  in  the  past,  OSHA  has  at  times  lost  sight  of  its  mission, 
focusing  on  numbers  and  rules  instead  of  smart  enforcement  and 
results.  I  also  know  that  proceeding  with  "business  as  usual" 
could  well  put  us  su£  of  business  altogether.  But  make  no 
mistake:  OSHA  la  changing  the  way  it  does  business. 


63 

PRESIDENTIAL  REGUIATORY  REINVENTION  INITIATIVE  AND  THE  NEW  OSHA 

On  March  4,  1995,  the  President  issued  a  regulatory 
reinvention  directive  requiring  agencies  to  1)  cut  obsolete 
regulations;  2)  reward  results,  not  red  tape;  3)  neet  with  those 
affected  by  their  regulations;  and  4)  expemd  efforts  to  utilize 
consensual  rulemaking.   Following  up  on  this  directive,  as 
announced  by  President  Clinton,  Vice  President  Gore  and  Secretary 
Reich  on  May  16,  OSHA  has  begxin  regulatory  reform  initiatives  to 
enhance  safety,  trim  paperwork,  and  transform  the  agency. 

The  Administrator  of  OIRA,  Sally  Katzen,  described  one  such 
initiative  to  you  just  last  week  -  nationalizing  oiu:  Maine  200 
progreun.   In  this  program,  which  was  instituted  in  1993,  the  200 
Maine  companies  with  the  highest  number  of  workplace-related 
injuries  were  offered  a  choice:   work  in  partnership  with  OSHA  to 
improve  safety,  or  face  stepped-up  enforcement.   All  but  two 
firms  chose  partnership.   The  firms  received  assistance  in 
developing  safety  and  health  programs,  and  in  return  were  placed 
on  a  secondary  list  for  inspections. 

The  results  of  the  Maine  program  are  extremely  promising. 
In  two  years,  the  employers  identified  more  than  95,000  hazards, 
and  nearly  six  out  of  ten  employers  in  the  program  have  already 
reduced  their  injury  and  illness  rates,  even  as  inspections  and 
fines  have  diminished  significantly.   Wisconsin  has  started  a 
similar  program  targeting  the  200  employers  with  the  highest 
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incidence  rate  of  injuries  and  illnesses  based  on  workers* 
compensation  data.  OSHA  plans  to  expand  the  aost  successful 
features  of  these  programs  nationwide  —  features  such  as  using 
work-site  specific  data  to  help  identify  high-hazard  workplaces, 
offering  employers  a  choice  in  how  they  work  with  OSHA,  providing 
information  to  employers  about  effective  safety  and  health 
progreuns,  conducting  efforts  to  find  and  fix  hazards,  ensuring 
management  commitment  and  employee  involvement,  and  modifying 
enforcement  policies  for  high-performance  employers. 

Another  OSHA  initiative  is  the  Focused  Inspections  in 
Construction  policy,  which  started  October  1,  1994.   It  allows 
OSHA  to  recognize  the  efforts  of  safety-conscious  employers  by 
conducting  our  inspections  in  a  more  stre«unlined  manner,  focusing 
on  the  four  leading  causes  of  construction  fatalities:   falls, 
struck  by  objects,  crushing  and  electrocution. 

PERFORMANCE  MEASUREMENT 

OSHA  is  changing  from  an  organization  driven  by  ntimbers  of 
inspections  to  one  driven  by  results,  in  keeping  with  the 
President's  charge  to  reward  reinvention,  not  red  tape. 
Improving  OSHA's  performance  measiirement  system  is  more  than  an 
important  internal  objective,  it  is  also  required  by  the 
Government  Performance  and  Results  Act  (GPRA) . 

Many  employers  have  complained  that  OSHA  inspectors  care 
less  about  worker  safety  than  they  do  about  meeting  perceived 
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"quotas"  for  citations  and  penalties.   While  OSHA  has  never  used 
quotas,  it  has  in  the  past  used  citations  and  penalties  as 
performance  measures.   I  have  put  a  stop  to  this  practice.   He 
will  now  measure  our  success  as  an  agency  by  our  success  in 
making  real  safety  and  health  improvements,  such  as  identifying 
and  abating  hazards  and  reducing  the  nvimber  of  injxiries  and 
illnesses  in  the  workplace.   As  an  example  of  how  OSHA  is 
focusing  on  results  instead  of  red  tape,  OSHA  no  longer  cites 
employers  who  have  failed  to  put  up  the  required  OSHA  poster,  we 
simply  give  them  a  poster. 

It  is  a  common  belief  these  days  that  small  businesses  hate 
OSHA.   While  it  is  true  that  some  small  businesses  have  had  bad 
experiences,  and  that  we  are  not  satisfied  that  we  have 
eliminated  all  legitimate  small  business  concerns,  the  customer 
satisfaction  survey  conducted  for  OSHA  tells  a  different  story. 
In  response  to  Executive  Order  12862,  which  directed  all 
Federal  agencies  to  sxirvey  their  customers  and  develop  customer 
service  improvement  plans,  OSHA  contracted  with  a  private  survey 
research  group  to  stirvey  a  random  sample  of  employers  who  had 
been  inspected  by  Federal  OSHA  in  FY  1993.   433  employers  (60 
percent  of  the  740  sampled)  responded  to  this  survey.   Most 
employers  agreed  that  their  recent  OSHA  inspection  had  identified 
hazards  that  needed  correction  (67  percent),  that  management  and 
employees  were  more  aware  of  the  importance  of  safety  and  health 
following  the  inspection  (62  percent),  and  that  their  workplace 
was  a  safer  place  to  work  as  a  result  of  the  inspection  (59 
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percent) .  Seventy-six  percent  rated  the  OSHA  coiiq)liance  officer 
highly  for  professlonallsa. 

Many  en^loyers  have  taken  the  trouble  to  write  letters  to 
OSHA  to  compliment  inspectors'  performemce.  Mr.  Edward  Prenot, 
President  of  Rockford  Drop  Forge  Company,  referring  to  a  recently 
conducted  inspection  commented,  "We  appreciate  the  professional 
and  competent  manner  in  which  this  matter  has  been  handled...." 
After  an  inspection  of  Glacier  Vandervell,  Inc.,  Mr.  James  Friedt 
wrote,  "You  really  did  reflect  a  ^New  OSHA*  in  stating  your 
interest  in  participating  in  the  development  of  ^solutions'  and 
then  measuring  the  effectiveness  of  those  solutions." 

REVIEW  OF  REGULATIONS 

Of  course,  many  small  employers  have  expressed  concern 
regarding  the  volume  and  complexity  of  federal  regulations.   In 
response,  the  President  directed  federal  agencies,  including 
OSHA,  to  conduct  a  page-by-page  review  to  identify  outdated, 
duplicative  or  conflicting  regulations.  OSHA  held  meetings  in 
May  and  June  with  stiUceholders,  including  representatives  of 
small  business,  to  help  identify  regulations  of  concern.  These 
discussions  greatly  assisted  our  regulatory  review,  which  was 
sent  to  the  President  on  June  15.  The  review  contains  several 
reinvention  and  reform  initiatives,  including  revision  of 
standards  using  plain  language  and  evaluation  of  methods  for 
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inprovlng  chenical  hazard  conmiinicatlon  and  the  rlght-to-lcnow  in 
the  workplace. 

The  Haziurd  Comnunicatlon  Standard  (HAZCOM)  was  originally 
developed  in  1983  to  ensure  that  workers  who  may  be  exposed  to 
toxic  siibstances  are  provided  useful  information  about  the 
dangers  of  these  substances  and  adsout  protective  measures  needed 
to  work  with  the  siibstances  safely.  The  standard,  as  intended, 
has  resulted  in  a  large  increase  in  awareness  among  employers  and 
employees  about  workplace  hazard  recognition  and  control. 
However,  the  standzurd  has  also  received  substantial  criticism, 
including  that  Material  Safety  Data  Sheets  are  too  long  and  too 
technical,  and  that  enforcement  of  the  standard  has  focused  too 
heavily  on  papeirwork  and  minor  violations,  particularly  with 
regard  to  relatively  low  hazard  materials,  such  as  common 
consumer  products. 

Some  of  these  criticisms  of  the  rule  are  exaggerated, 
focusing  on  a  handful  of  horror  stories  rather  than  the  thousands 
of  workers  who  have  been  protected  from  hazardous  substances  as  a 
result  of  the  standard.  Nevertheless,  OSHA  has  asked  the 
National  Advisory  Committee  on  Safety  and  Health  to  convene  a 
working  group  to  identify  ways  to  improve  hazard  commiuiication  in 
the  workplace.  The  working  group  will  provide  recommendations  on 
how  OSHA  can  simplify  material  safety  data  sheets,  reduce  the 
amount  of  paperwork,  improve  the  effectiveness  of  worker 
training,  and  revise  enforcement  policies  to  focus  on  serious 
hazards.  Meanwhile,  I  have  reiterated  agency  policy  with 
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unanbiguous  instructions  to  the  field  that  they  are  not  to  cite 
employers  %rtien  workplace  chemical  exposures  are  from  the  use  of 
common  household  chemicals,  such  as  bleach  or  dishwasher 
detergent,  except  in  situations  where  these  chemicals  pose  a 
substemtial  risk  to  employees. 

SMALL  BUSINESS  EFFORTS 

I  would  like  to  take  a  few  minutes  now  to  highlight  some  of 
the  specific  measures  OSHA  is  taking  to  address  the  needs  of 
small  business.   First,  OSHA  complies  with  the  Regulatory 
Flexibility  Act  by  conducting  a  regulatory  flexibility  analysis 
for  every  safety  and  health  standard.   Each  analysis  estimates 
the  cost  of  compliance  for  small  entities,  including  the  cost  of 
reporting,  recordkeeping,  and  obtaining  any  professional  skills 
needed  to  comply.   If  the  analysis  reveals  that  a  rule  will  have 
a  significant  economic  impact  on  a  substantial  number  of  small 
entities,  OSHA  considers  regulatory  alternatives  that  would  serve 
to  minimize  this  impact. 

Several  examples  illustrate  how  some  of  o\ir  more  recent 
rules  meet  the  unique  needs  of  small  employers.   First,  OSHA*s 
lead  in  construction  standard  (May  4,  1993)  (29  CFR  1926.62)  was 
designed  so  that  the  small  home  remodeling  job  would  be  treated 
differently  from  the  large-scale  lead  abatement  project.   OSHA 
worked  with  the  National  Association  of  Homebuilders,  which  is 
made  up  predominantly  of  small  businesses,  to  develop  guidance 
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for  the  hone  remodeler  on  how  to  comply  with  the  regulation.   A 
second  example  concerns  OSHA's  rule  for  small  grain  elevators 
with  storage  capacities  of  less  than  one  million  bushels  (29  CFR 
1910.272).   These  small  facilities  are  allowed  to  perform  a  daily 
visual  inspection  of  grain  dust  acciimulations  instead  of  using 
physical  monitoring  equipment  like  motion  detectors.   And  just 
recently,  OSHA  worked  with  the  National  Association  of  Home 
Builders  to  develop  an  alternative  to  requirements  in  our 
Trenching  Standard  regarding  the  application  of  waterproofing 
(tar)  to  the  exterior  basement  walls  of  residential  buildings. 

Some  of  OSHA's  outreach  efforts  are  especially  designed  to 
ensure  that  small  employers  understand  our  rules  and  how  to 
comply  with  then.   A  free  consultation  service  is  available  to 
employers  to  help  them  identify  potential  hazards  at  their 
worksite,  improve  their  safety  management  systems,  and  qualify 
for  one-year  exemptions  from  routine  OSHA  inspections.   The 
progreun  is  targeted  toward  small  businesses  and  is  delivered  by 
State  governments  using  well-trained  consultation  staff.   The 
consultation  program  is  completely  separate  from  the  enforcenent 
progran,  and  participants  cannot  be  cited  during  the  consultation 
visit.   All  States  offer  consultation  services.   In  the  last  five 
years,  OSHA  has  helped  over  100,000  snail  and  nediun  sized 
businesses  identify  and  correct  over  800,000  hazards,  free  of 
charge,  free  of  citations,  and  free  of  penalties. 
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Special  efforts  have  also  been  made  to  ensure  active 
participation  in  OSHA  rulemedcing  by  all  interested  stakeholders, 
including  small  employers.  For  exeunple,  in  developing  a  possible 
chromium  regulation,  OSHA  has  had  several  meetings  with 
associations  representing  the  electroplating  industry  (which  is 
dominated  by  small  employers)  and  has  conducted  two  of  its  eight 
site  visits  at  small  businesses  that  use  chromium  compounds. 
OSHA  has  also  made  a  point  of  inviting  a  variety  of  orgzmizations 
that  represent  small  businesses  or  industries  dominated  by  small 
businesses  to  its  ergonomic  stakeholder  meetings  as  well  as 
soliciting  small  business  owners  to  attend  a  roxind-table 
discussion  on  possible  ergonomic  regulations. 

OSHA  has  developed  unique  assistance  tools  to  help  employers 
comply  with  certain  OSHA  rules.   For  example,  OSHA  recently 
issued  a  standard  to  protect  workers  from  exposure  to  cadmium,  a 
substance  that  causes  kidney  disease  and  cancer.   In  direct 
response  to  requests  from  employers  and  medical  professionals, 
OSHA,  in  cooperation  with  the  cadmium  Council,  developed  an 
interactive  software  program  to  help  employers  analyze  workers* 
medical  lab  test  results.   The  software,  nicknamed  "GOCAd", 
classifies  employees  based  on  these  test  results  and  also 
recommends  corrective  action  to  be  taken  by  the  employer.  The 
software  also  provides  the  user  the  option  of  creating  useful 
supporting  documents,  such  as  the  required  letter  to  affected 
workers  and  helpful  checklists.  This  interactive 
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compliance  tool  is  available  free  of  charge  and  has  been 
distributed  by  both  OSHA  and  the  Cadmiun  Council. 

So  far,  more  than  590  copies  of  this  software  have  been 
downloaded  from  the  Department  of  Labor's  electronic  bulletin 
board,  more  than  200  copies  have  been  distributed  in  disk  form  to 
employers  who  asked  for  it  in  that  form,  and  many  other  copies 
have  been  retrieved  from  various  Internet  sites.   OSHA  strongly 
encourages  users  to  copy  and  share  the  progreun.   A  Department  of 
Commerce  report  to  Congress  stated  that  the  program  is 
"...expected  to  save  private  firms  hundreds  of  thousands  of 
dollars  in  annual  compliance  and  administrative  costs  and 
conceivably  millions  in  liability  and  litigation  costs." 

The  positive  public  response  to  GOCAd  led  OSHA  to  pursue  a 
similar  tool  for  our  Asbestos  standard.   The  first  draft  of  the 
ASBESTOS  ADVISOR  was  reviewed  by  representatives  of  trade 
associations,  specifically  building  owners  and  managers  and 
unions,  and  their  suggestions  were  incorporated  into  the  test 
product  before  it  was  released  for  wider  testing.   This  testing 
will  be  conducted  jointly  with  the  affected  industries.   OSHA  has 
already  received  enthusiastic  support  from  members  of  the 
business  community  and  notable  attention  in  the  trade  press  about 
this  software. 

These  ADVISOR  systems  meet  several  objectives  that  are  well- 
known  concerns  of  the  business  commiinity,  particularly  the 
concerns  of  small  firms.   They  clarify  provisions  of  highly 
technical  rules,  provide  necessary  guidance,  reduce  paperwork  zmd 
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rttsaarch  burdens,  and  most  Inportantly,  protect  workers'  lives 
and  health. 

Looking  toward  the  2l8t  century,  OSHA  is  actively  exploring 
ways  to  use  computer  technology  to  provide  assistance  to 
enployers.   This  includes  placing  the  text  of  rules  on  the 
Department's  electronic  bulletin  board  and  Internet  sites; 
expanding  the  information  available  on  otir  CD-ROM,  which  is  the 
number  one  GPO  sales  item  among  all  government- is sued  CD-ROMs; 
and,  developing  additional  interactive  compliance  tools.   OSHA  is 
also  proud  that  we  have  been  working  with  the  Small  Business 
Administration  from  the  inception  of  the  idea  for  the  U.S.  Small 
Business  Advisor  (SB  ADVISOR) .  This  interactive  computer 
assistance  tool  will  give  employers  one-stop,  Internet  access  to 
services  and  regulatory  information. 

The  idea  for  the  SB  ADVISOR  emerged  from  the  March  1994 
Small  Business  Fomm  on  Regulatory  Reform.   The  small  business 
participants  in  the  forum  recommended  that  federal  regulatory 
agencies  create  a  "one-stop"  point  of  contact  and  access  for  all 
of  the  regulatory  information  that  a  small  firm  would  need  to 
know  in  order  to  comply  with  regulatory  and  recordkeeping 
requirements.   The  SB  ADVISOR  was  unveiled  at  this  year's  White 
House  Conference  on  Small  Business.   Through  the  SB  ADVISOR'S 
Home  Page,  users  will  be  able  to  search  for  regulations  and 
receive  compliance  assistance.   While  the  SB  ADVISOR  remains 
"under  construction",  OSHA  continues  to  make  useful  compliance 
information  available  to  small  firms  (as  well  as  workers  and  the 
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general  public)  on  its  own  Internet  Home  Page.   In  this 
interactive  environment,  enployers  can  receive  copies  of 
standards,  ask  questions  and  receive  tinely  responses,  and  find 
out  about  best  work  practices. 

Finally,  OSHA  is  working  on  some  new  Compliance  Directives 
that  would  respond  to  small  business  needs  without  reducing 
worker  protections.   In  response  to  an  April  21  directive  from 
the  President,  OSHA  intends  to  revise  its  penalty  policy  that 
reduces  penalties  based  on  employer  size.   The  revised  policy 
will  provide  for  larger  reductions  in  proposed  penalties  for 
small  employers.   In  addition,  penalties  will  be  eliminated  for 
other-than-serious  violations  for  small  and  medium  sized 
employers  if,  during  an  inspection,  OSHA  does  not  find  any 
willful,  repeated,  fail\ire-to-abate,  or  high  gravity  serious 
violations. 

Another  new  compliance  directive  would  allow  specific  good 
faith  reductions  of  10  to  80  percent  for  employers  with  effective 
safety  and  health  progreuns  that  find  and  fix  hazards.   The  level 
of  reductions  would  depend  on  the  degree  of  completeness  and 
effectiveness  of  the  overall  safety  and  health  program  at  the 
worksite. 

In  conclusion,  small  business  and  OSHA  need  to  work 
together.   There  are  real  hazards  which  result  in  injured  workers 
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and  daath  on  th«  job  every  day.  He  need  to  be  partners,  not 
adversaries.   I  would  be  pleased  to  respond  now  to  any  questions 
you  nay  have. 
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Good  Afternoon,  Mr.  Chairman  My  name  is  Eamonn  McGeady.  I  am  president  and  part 
owner  of  Martin  G.  Imbach,  Inc.,  a  Marine  and  heavy  construction  company  headquartered  in 
Baltimore,  Maryland.  We  employ  approximately  fifty  people  and  have  been  in  business  for  fifty- 
one  years.   We  do  work  all  up  and  down  the  Chesapeake  Bay  and  its  tributaries. 

Because  we  are  marine  oriented  we  come  under  the  direct  jurisdiction  of  OSHA,  as  well 
as  the  jurisdiction  of  MOSH  -  the  Maryland  State  Safety  and  Health  administration.  We  have 
been  told  by  our  insurers  and  by  the  Maryland  State  people  that  we  have  one  of  the  safest 
construction  companies  in  the  State. 

I  compliment  President  Clinton  and  Vice-President  Gore  for  their  efforts  to  reinvent 
OSHA  and  simplify  the  bewildering  bureaucracy  that  currently  confronts  a  small  business  person. 
I  believe  the  "Maine  200"  concept  has  a  lot  of  promise;  1  also  believe  the  ongoing  efforts  to 
simplify  regulations  and  write  understandable  regulatory  language  should  continue.  I  do  not 
understand  the  Secretary  of  Labor's  threats  to  recommend  a  veto  of  Congressman  Ballenger's 
reform  bill  since  it  seems  to  address  many  of  the  problems  highlighted  by  the  Administration. 

My  review  of  the  comparisons  of  the  various  OSHA  reform  bills  (I  must  admit  I  have  not 
read  them  cover  to  cover)  reveals  the  Ballenger  bill  as  having  many  provisions  helpful  to  safety 
in  the  workplace  and  to  the  small  business  person.  For  example,  the  Ballenger  bill  promotes  the 
concept  of  consultation  instead  of  confrontation.  In  the  past,  OSHA  inspectors  have  been  more 
interested  in  documenting  citations  and  producing  revenue  than  helping  with  their  expertise  to 
improving  workplace  safety.    This  type  of  approach  inevitably  produces  an  "us-versus-them" 
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mentality  in  the  typical  small  business  person.  By  eliminating  the  fear  of  first  time  citations  (for 
other  than  serious  infractions)  and  providing  an  opportunity  for  the  employer  to  correct  a 
deficiency,  the  Ballenger  bill  encourages  an  inspection  and  discussion  between  an  inspector  and 
the  employer  or  his  employees,  rather  than  both  sides  trying  to  determine  how  this  matter  is 
going  to  look  for  their  lawyers.  I  also  believe  that  the  requirement  that  there  be  a  risk 
assessment/cost  benefit  analysis  for  new  (and  I  hope  existing)  regulations  will  benefit  the  agency, 
the  employer  and  the  employees. 

I  must  point  out  however,  that  all  is  not  well  in  River  City.  OSHA's  current  fall 
protection  standards  are  causing  a  great  amount  of  confusion  in  the  field.  We  provide  life  vests 
for  all  of  our  personnel  working  near  or  over  water.  Should  that  person  have  an  additional 
harness  and  line  over  water,  one  that  may  actually  hinder  him  from  recovering  from  a  fall  into 
the  water?  The  requirements  for  the  hazardous  material  communication  standards  is  simply  to 
the  point  where  it  receives  lip  service  to  meet  the  regulations,  but  is  a  little  bit  like  freshman 
chemistry  -  the  information  passes  from  the  notes  of  the  Instructor  to  the  notes  of  the  student 
without  affecting  the  minds  of  either.  The  proposed  Indoor  Air  Quality  Standards  are  going  to 
be  a  nightmare  for  compliance  and  enforcement.  And  if  I  give  the  ergonomics  standard  to 
someone  to  read  and  tell  them  to  comply,  they  won't  be  able  to  tell  me  what  it  says. 

In  summary,  we  need  improvement  in  workplace  safety.  The  most  dangerous  part  of 
working  is  still  driving  to  work.  But  if  we  in  the  small  business  community  can  make  a  partner 
instead  of  an  adversary  out  of  the  OSHA  representative,  our  employees,  OSHA  and  we  will  be 
much  farther  along  on  the  road  to  workplace  health  and  safety. 

Thank  you. 
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REMARKS  BY  CHARLIE  NORWOOD 

to  the  Small  Business  Committee 

July  26,  1995 

Thank  you  Chairwoman  Myers;  distinguished  Members  of 
the  Committee;  Allow  me  first  to  say  what  a  distinct  honor  it 
is  for  me  to  appear  before  you  this  afternoon.   I  applaud  you 
for  the  work  that  you  are  doing  in  investigating  the  actions  of 
OSHA  and  the  impact  OSHA  has  on  small  business. 

I  think  it  is  very  appropriate  that  you  all  here  in  the  Small 
Business  Committee  are  taking  a  long,  hard  look  at  OSHA.    Of 
the  many  things  OSHA  does  badly  ...  and  there  are  many  ... 
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one  that  bothers  me  more  than  anything  else  is  that  OSHA 
hurts  small  businesses  who  cannot  adequately  defend 
themselves. 

Big  businesses  consider  fighting  OSHA  a  normal  part  of 
doing  business.   If  you  are  a  General  Motors  or  a  Goodyear  or 
a  US  Steel,  you  can  afford  to  hire  a  flock  of  lawyers  to  keep 
up  with  every  little  dictate  that  OSHA  sends  down  from  on 
high.    But  small  businesses  don't  have  the  resources  to  fight 
when  OSHA  comes  knocking  on  their  door. 

Over  the  past  several  weeks,  we  in  the  Workforce 
Protection  Subcommittee  of  the  Opportunities  Committee  have 
been  hard  at  work  reforming  OSHA.    Chairman  Ballenger's  bill 
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will  go  a  long  way  toward  correcting  many  of  the  excesses  of 
OSHA.    Many  of  these  reforms  will  have  a  very  specific 
impact  on  small  businesses.   OSHA  will  be  required  to  issue  a 
warning  for  an  alleged  violation  and  allow  an  employer  a 
reasonable  time  to  fix  a  violation  before  fining  an  employer. 
Currently,  as  you  know,  OSHA  can  come  in  unannounced, 
inspect,  and  issue  a  fine,  without  ever  giving  the  employer  a 
chance  to  correct  the  problem.   The  Ballenger  bill  will  protect 
small  businesses  by  requiring  employees  to  work  with 
employers  to  fix  a  perceived  workplace  problem  before  OSHA 
is  called  in. 

It  is  my  understanding  that  the  Assistant  Secretary  for 
OSHA  will  be  appearing  before  you  later  on  today.   We  have 
had  several  hearings  at  which  we  have  heard  testimony  from 
Assistant  Secretary  for  OSHA  Joe  Dear  among  others.   Mr. 
Dear  has  stated  time  and  again  that  some  56,000  American 
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lives  are  lost  each  year*  due  work-related  accidents  and 
illnesses.   Now  I  don't  agree  with  Mr.  Dear's  numbers.   In 
fact,  the  professionals  at  the  Department  of  Labor  don't 
either.   But  that's  another  story.   The  important  thing  to 
understand  in  all  this  is  that  even  if  Mr.  Dear  and  the  anti- 
employer  crowd  are  correct,  then  all  that  they  are 
demonstrating  is  that  OSHA  as  it  currently  exists  has  not 
helped  us  achieve  safe  workplaces.   We  need  to  change 
OSHA  from  an  adversarial  agency  that  employers  try  to  hide 
from,  to  one  that  comes  alongside  employers  to  create  safer 
workplaces. 

Workplace  deaths  and  injuries  are  tragic  events.   For  the 
past  25  years  I  earned  my  living  as  a  dentist  and  nurseryman. 
As  an  employer,  I  was  very  interested  in  providing  the  safest 
workplace  possible  for  myself  and  my  co-workers.   However,  I 
understand  that  I  cannot  legislate  a  perfect,  accident  free 
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world.  We  cannot  legislate  absolute  safety.  We  all  would  if 
we  could.   Indeed,  past  Congress's  have  tried.   But,  it  has  not 
worked  -  as  Mr.  Dear  and  so  many  of  our  Democrat  colleagues 
tell  us  with  their  death  figures.  Their  many  anecdotal  stories 
of  tragic  deaths  and  injuries  at  the  workplace  provide  the 
evidence  of  our  failure  to  legislate  and  bureaucratically 
mandate  workplace  safety.   So  as  responsible,  compassionate 
legislators  we  have  a  duty  to  find  better  ways  -  more  effective 
ways  to  further  workplace  safety.  That  is  why  I  and  the  other 
members  of  the  Workforce  Protection  Subcommittee  have 
worked  so  hard  to  develop  good,  sound,  reasonable  legislation 
to  bring  OSHA  alongside  employers. 

Interestingly  enough,  even  the  Clinton  Administration  has 
come  around  to  agree  that  OSHA  must  be  changed.    In  taking 
steps  to  create  a  new  OSHA,  the  Administration  has 
announced  that  it  will  be  guided  by  three  principles:  1 )  more 
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cooperation  between  OSHA  and  employers;  2)  the  application 
of  "old-fashioned  common  sense";  and  3)  results  -  not  red 
tape.   This  a  good  start.   I  would  suggest  that  this  committee 
look  very  closely  at  OSHA  to  insure  that  the  administration's 
actions  match  its  rhetoric. 

To  sum  up,  Madam  Chairwoman,  it  is  time  for  a  new 
approach  to  workplace  health  and  safety.   We  need  to  depart 
from  the  present  "command-and-control"  regulatory  scheme. 
If  we  must  have  an  OSHA,  then  we  must  change  it  from  a 
police  agency  looking  to  hit  small  businesses  with  punitive 
fines  into  a  center  for  workplace  safety  designed  to  assist 
companies  in  achieving  safer  workplaces. 


83 


Good  afternoon  Madam  Chairwoman  and  members  of  the  committee.   My  name  is  Rick 
Palmer  and  I  am  a  painting  contractor  from  Amarillo  Texas.  I  am  a  member  of  the  Painting  and 
Decorating  Contractors  of  America  Government  Affairs  Committee  as  well  as  the  Government 
Relations  Committee  of  the  American  Subcontractors  Association.  From  1988-1992  I  was  on  the 
OSHA  Advisory  Committee  for  Construction  Safety  and  Health  and  I  have  been  involved  in  the 
issue  of  OSHA  reform  for  some  years  having  testified  before  the  old  Education  and  Labor 
Committee  several  times  regarding  previous  pieces  of  legislation.  PDCA  is  also  a  member  of  the 
Associated  Specialty  Contractors,  an  umbrella  organization  comprised  of  associations  representing 
specialty  construction  contractors.' 

I  want  to  express  my  appreciation  to  you  for  calling  this  hearing  and  understanding  that 
issues  like  OSHA  reform  have  significant  impacts  on  the  small  business  sector.  This  committee  is 
correct  in  expanding  its  scope  to  explore  issues  like  OSHA  and  other  regulatory  areas  that  play  a 
large  role  in  how  small  businesses  operate. 

Let  me  begin  my  discussing  some  themes  for  reform  of  OSHA  which  I  believe  are 
reflected  in  Mr.  Ballenger's  bill,  H.R.  1834.  I  will  then  discuss  in  more  detail  the  sections  of  the 
bill  that  address  these  areas.  First,  OSHA  standards  and  regulations  should  be  based  on  common 
sense  and  sound  scientific  judgement.  The  reasoning  behind  safety  regulations  should  never  be  a 
mystery  to  both  employers  and  employees.  Like  all  other  factors  affecting  businesses,  OSHA's 
regulations  should  meet  some  threshold  of  justification  that  indicates  a  sufficient  benefit  to  society 
for  the  burden  imposed  by  the  regulations. 

Secondly,  the  relationship  between  the  agency  and  the  regulated  community  must  be 
based  on  the  pursuit  of  a  mutual  interest  rather  than  on  fear  and  intimidation.  In  many  ways  the 


*   In  addition  to  PDCA,  ASC  is  comprised  of:  the  Mason  Contractors  Association  of  America, 
the  Mechanical  Contractors  Association  of  America,  the  Sheet  Metal  and  Air  Conditioning 
Contractors  National  Association,  the  National  Insulation  and  Abatement  Contractors,  the 
National  Roofing  Contractors  Association,  the  National  Electrical  Contractors  Association,  and 
the  National  Association  of  Plumbing,  Heating,  Cooling  Contractors. 
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workplace  has  improved  since  the  original  act  was  passed  in  1970,  particularly  in  the  emphasis  on 
working  safely.   Employers  are  now  interested  in  doing  the  "right  thing"  and  are  looking  for 
assistance  that  is  affordable,  reliable  and  effective.  There  is  a  large  void  in  this  area  that  the 
federal  government  is  uniquely  positioned  to  fill.   We  should  be  striving  for  a  three-way 
partnership  involving  the  agency,  employers  and  employees  rather  than  an  adversarial  relationship 
with  all  three  parties  attacking  each  other.   OSHA  should  be  the  source  to  which  employers  turn 
to  improve  their  workplaces  rather  than  the  agency  they  dread  almost  as  much  as  the  IRS. 

Finally,  employers  need  some  assurance  that  if  they  play  by  the  rules,  they  will  be 
protected  and  their  efforts  will  be  recognized.   For  an  employer  to  meet  all  the  requirements  of  a 
regulation  and  still  be  given  a  citation  because  an  employee  independently  violates  some  provision 
undermines  the  employer's  efforts  and  reduces  the  incentive  to  be  in  compliance.  An  employer 
who  meets  aM  of  his  obligations  should  be  protected  from  a  citation  solely  related  to  an 
employee's  actions.   Employers  who  have  not  met  their  obligations  should  continue  to  be  held 
accountable. 

While  none  of  these  themes  are  exclusively  small  business  issues,  they  all  take  on  greater 
meaning  and  have  a  higher  impact  within  the  small  business  context.  Safety  and  the  protection  of 
workers  is  a  universal  issue,  but  the  resources  necessary  to  remain  in  compliance  with  OSHA's 
regulations  or  to  consistently  do  what's  required  represent  a  greater  burden  on  small  businesses 
than  large  ones.  Furthermore,  in  construction,  legitimate  contractors  are  constantly  competing 
against  other  operators  that  disregard  safety  and  health  allowing  them  to  submit  lower  bids.  With 
the  construction  industry  dominated  by  small  firms,  the  burdens  represented  by  compliance  with 
OSHA  regulations  may  be  the  difference  in  being  competitive  or  not  being  awarded  a  contract. 
Legitimate  contractors  should  not  have  to  face  that  choice.  Much  of  Mr.  Ballenger's  bill  would 
seek  to  reduce  this  burden  while  enhancing  the  level  of  safety  in  the  workplace. 

Now  I  would  like  to  describe  speciCcaily  how  we  believe  the  Ballenger  bill  will  yield  a 
more  responsive  and  effective  OSHA. 
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Reasonableness  of  Regulations 

H.R.  1834  would  impose  many  of  the  regulatory  reforms  that  have  been  debated  as  part  of 
the  "Contract  with  America"  directly  on  the  OSHA  rulemaking  process.  While  OSHA  currently 
must  offer  some  analysis  of  its  proposals,  the  cost/benefit  analyses,  risk  assessments,  and 
regulatory  impact  aniayses  required  under  Section  2  of  H.R.  1834  are  much  more  specific  and 
make  clear  what  factors  and  issues  the  agency  must  examine.  Under  the  current  analyses 
performed  pursuant  to  Executive  Order  12866^  and  the  Regulatory  Flexibility  Act-*,  OSHA 
routinely  underestimates  the  impact  and  cost  of  their  regulations  by  several  orders  of  magnitude. 
The  analyses  are  so  inaccurate  as  to  be  insulting  to  the  readers  in  the  industries  being  discussed. 

As  an  example,  in  a  proposed  revision  to  the  respirator  standard,  published  in  November 
1994,  OSHA  relied  on  data  generated  about  the  manufacturing  sector  to  determine  the  cost  and 
impact  of  the  proposal  on  the  nonmanufacturing  sector  and  the  construction  industry.  Thus,  an 
industry  as  large  and  distinct  as  construction,  did  not  warrant  specific  examination  as  to  the  impact 
a  regulation  involving  respirators,  which  are  widely  used  in  construction,  would  have. 

In  its  "Reinventing  OSHA"  report,  the  administration  has  talked  about  developing 
"common  sense"  regulations.  Unfortunately,  the  effort  seems  to  have  focussed  on  cosmetic 
approaches  rather  than  substantive  solutions.  For  example,  the  agency  recently  proposed  splitting 
up  the  volume  of  regulations  affecting  the  construction  industry  so  that  employers  would  have  to 
consult  two  volumes  instead  of  one  merely  to  save  a  few  pages  of  printing.  This  was 
characterized  as  reducing  the  pages  of  regulation  applicable  to  the  construction  industry,  although 
not  a  single  substantive  regulation  was  altered.   When  this  was  discussed  at  a  meeting  with 
representatives  of  management  and  labor  present,  participants  from  both  sides  of  the  table 
immediately  objected  and  told  OSHA  that  they  wanted  this  kept  the  way  it  is. 


^  This  requires  a  regulatory  impact  analysis  for  any  rule  having  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

^  The  RFA  requires  a  determination  of  whether  there  is  a  significant  economic  impact  on 
substantial  number  of  small  entities. 
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The  administration  has  also  talked  about  changing  the  "culture"  of  the  agency  and  offered 
as  an  example  eliminating  the  emphasis  on  numbers  of  inspections  and  measuring  performance  by 
the  amount  of  citations  issued.   We  believe  a  more  fundamental  cultural  change  is  needed. 
Within  the  agency,  the  employer  community  must  be  taken  seriously  when  it  offers  to  work  with 
OSHA.  The  high  profile  effort  on  ergonomics  is  one  example.  While  the  agency  did  a  good  job 
going  out  to  solicit  input,  as  draft  proposals  were  circulated  for  comment,  it  was  clear  that  much 
of  what  the  employer  community  and  specifically  the  construction  industry  said  was  ignored. 

The  "culture"  of  the  agency  has  not  been  receptive  to  the  concerns  of  the  employer 
community  and  particularly  the  construction  industry.   Repeatedly,  regulations  are  promulgated 
without  an  accurate  model  of  the  construction  industry  to  estimate  the  impact  or  cost.   Issues  like 
the  predominance  of  small  firms,  employee  turnover  rates  of  three  to  six  times  a  year, 
multiemployer  worksites,  and  multiple  worksites  are  almost  never  taken  into  account  in  estimating 
how  construction  employers  will  comply  with  regulations. 

The  provisions  of  H.R.  1834  requiring  changes  in  OSHA's  rulemaking  would  go  a  long 
way  to  bringing  accountability  to  the  process  and  allowing  outside  forces  to  bring  pressure  on  the 
agency  when  it  ignores  its  obligations.  As  your  committee  knows,  the  only  leverage  available  is 
judicial  review  of  agency  actions  initiated  by  outside  groups.  Your  committee's  support  was 
instrumental  in  advancing  this  reform  of  the  Regulatory  Flexibility  Act  and  we  support  the 
inclusion  of  similar  provisions  in  H.R.  1834. 

Relationship  between  OSHA  and  the  Regulated  Community 

The  current  relationship  between  OSHA  and  the  employers  that  are  covered  by  it  is  based 
on  the  agency  wielding  a  "big  stick".  The  logic  is  that  employers  will  fear  the  impact  of  an 
inspection  and  citation  or  penalty  and  they  will  be  inspired  to  comply  with  the  regulations.  This  is 
similar  to  the  fear  of  getting  a  speeding  ticket  when  driving  down  the  highway.  Just  as  many 
drivers  calculate  the  risk  they  are  going  to  get  caught  and  continue  to  drive  at  speeds  above  the 
limit,  so  many  employers  (and  particularly  some  in  the  small  business  arena)  calculate  the  chances 
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that  they  are  going  to  be  inspected  and  proceed  without  adequate  safety  programs.  There  will 
never  be  enough  troopers  to  catch  every  speeder,  and  OSHA  will  never  have  enough  inspectors 
to  catch  every  violation  or  safety  risk. 

Clearly,  many  employers,  like  many  drivers,  pursue  appropriate  safety  measures  because 
they  realize  the  inherent  value  in  this  approach.   Far  more  employers  are  far  more  safety 
conscious  now  than  at  the  time  the  original  act  was  passed.  It  is  simply  not  practical  or  effective 
to  operate  an  unsafe  workplace,  particularly  in  construction,  in  today's  economy.  The  workers' 
compensation  mechanism  alone  has  forced  many  employers  to  implement  safety  measures  and 
programs,  but  there  is  still  a  huge  need  for  reliable,  affordable  advice  and  information  on  how  to 
operate  a  business  safely. 

We  support  Congressman  Ballenger's  approach  towards  using  the  "carrot"  rather  than  the 
Tjig  stick".  H.R.  1834  is  the  first  piece  of  legislation  we  have  ever  seen  that  attempts  to  make  the 
agency  a  friend  and  ally  in  the  pursuit  of  safety  rather  than  just  a  heavy  handed  enforcer.  By 
focussing  on  abatement  of  hazards  in  the  inspection  process,  rather  than  punishing  employers,  the 
"new"  OSHA  could  become  an  effective  agent  for  change  and  improved  safety.  This  bill, 
however,  does  nothing  to  reduce  the  agency's  ability  to  bring  enforcement  actions  where  they  are 
needed,  and  we  recognize  that  they  will  still  be  needed. 

If  this  bill  was  enacted,  the  emphasis  on  abatement  would  also  eliminate  a  current 
problem  in  the  construction  industry  between  prime  contractors  and  subcontractors.  Specialty 
contractors  often  encounter  prime  contractors  that  require  agreements  passing  along  all  OSHA 
fines  to  the  subcontractors.  The  "hold  harmless  clause"  thus  transfers  the  risk  from  the  prime 
contractor  to  the  subcontractor,  and  as  a  result,  subcontractors  pay  the  fines  of  the  prime 
contractors  who  have  been  indemnified  from  any  responsibility.  This  is  contrary  to  the  principle 
that  every  party  should  be  responsible  for  their  own  actions.  By  providing  a  warning  and 
requiring  abatement  before  a  citation,  this  bill  would  reduce  the  need  for  prime  contractors  to  use 
hold  harmless  clauses. 
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There  should  be  no  better  place  to  turn  for  advice  on  how  to  comply  with  a  regulation 
than  the  folks  that  wrote  it.  Conversely,  by  being  involved  in  assisting  with  compliance,  the 
agency  is  likely  to  learn  valuable  insights  in  how  to  make  a  more  workable  regulation.   Currently, 
OSHA  promulgates  their  regulations  and  then  leaves  it  up  to  private  sector  groups  like  PDCA, 
ASA  and  other  associations  to  figure  out  how  to  comply  and  provide  the  necessary  assistance. 
Safety  in  the  workplace  should  be  the  goal  of  a  three  way  partnership  between  OSHA,  employers, 
and  employees.  Section  4  of  H.R.  1834  would  change  OSHA's  mission  to  assist  employers  more 
through  consultation  rather  than  merely  coming  down  on  employers  when  they  have  failed.   One 
example  of  where  this  approach  has  been  used  to  some  success  is  the  IRS'  toll  free  information 
service  many  taxpayers  use  during  tax  season  to  get  help  in  filing  their  returns.  Surely,  if  the 
federal  government  can  help  private  citizens  pay  their  taxes,  it  should  be  able  to  help  businesses 
protect  their  employees  and  save  lives. 

Another  area  that  needs  much  improvement,  but  alas  is  not  mentioned  in  this  bill,  is 
OSHA's  efforts  at  outreach  and  communication.   It  is  no  exaggeration  to  say  that  OSHA's 
approach  to  publicizing  a  new  rule  is  to  publish  it  in  the  Federal  Register  or  make  it  available  on- 
line and  expect  outside  groups  and  the  media  to  pick  it  up  and  disseminate  it. 

We  believe  OSHA  should  immediately  initiate  a  mainstream,  high  profile  campaign  to 
promote  safety  in  the  workplace  and  the  use  of  employers  and  contractors  who  emphasize  safety 
in  their  businesses.  These  employers  need  protection  and  deserve  support  so  that  they  can 
remain  competitive  and  send  the  message  that  safety  pays.  This  issue  is  just  as  important  as  other 
areas  where  high  profile  campaigns  have  been  used  to  influence  people's  choices  such  as 
convincing  young  people  not  to  smoke,  advocating  safe  sexual  practices,  and  promoting  the  armed 
services  as  a  career. 

The  Role  of  Employee  Responsibility 

There  is  no  question  that  the  employer  bears  the  responsibility  for  providing  adequate 
training,  equipment,  and  instilling  the  necessary  emphasis  in  his  employees  about  safety.  The  sad 


89 


truth  though,  is  that  sometimes  that  is  not  enough  and  the  best  efforts  of  the  most  conscientious 
employer  may  be  undermined  by  an  employee  that  ignores  the  rules. 

For  example,  under  the  current  system,  if  an  employee  decides  not  to  be  bothered  by  a 
lifeline  on  a  scaffold,  the  employer  is  cited  for  the  violation  regardless  of  the  fact  that  the 
employer  provided  the  equipment,  trained  on  how  to  use  it,  and  stressed  the  importance  of  using 
it  correctly.  Under  that  situation,  H.R.  1834  provides  that  the  employer  would  not  be  issued  a 
citation.  The  emphasis  is  therefore  placed  on  fixing  the  problem  as  it  should  be,  rather  than 
assessing  the  blame.   It  is  important  to  note  that  Section  7  would  not  impose  a  citation  on  the 
employee  found  to  be  the  cause  of  the  violation,  it  merely  prevents  the  employer  from  being 
unfairly  cited. 

We  believe,  this  approach  will  also  serve  as  an  attractive  incentive  to  some  employers  to 
implement  comprehensive  safety  programs.   Letting  the  employer  know  that  his  efforts  will  be 
recognized,  and  taken  into  account  would  be  an  excellent  way  to  inspire  compliance.   We  support 
this  approach  and  believe  this  is  long  overdue. 

Another  area  in  which  we  have  sought  improvement  for  a  long  time  is  federal  guidance  in 
administering  drug  and  alcohol  testing  to  employees.  The  construction  industry  is  particularly 
vulnerable  to  the  effects  of  abuse  in  this  area  because  of  the  nature  of  our  jobs.  This  bill  makes 
it  very  clear  what  options  an  employer  has  and  clarifies  the  situations  when  testing  can  be 
administered.  We  support  Section  16's  provisions  on  drug  and  alcohol  testing  as  bringing 
uniformity  and  clarity  to  this  issue. 

Conclusion 

Madam  Chairwoman,  we  in  the  employer  community  and  especially  the  small  business 
community  have  been  looking  for  a  bill  like  this  for  a  long  time.  We  have  endured  various 
attempts  to  change  the  agency  in  ways  we  believed  would  make  it  less  efficient,  undermine  the 
cause  of  safety  in  the  workplace,  and  make  it  more  difficult  for  small  companies  to  have  an 
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effective  safety  program.   Much  has  been  said  about  the  business  community's  support  for  this 
legislation.  The  truth  is,  H.R.  1834  is  attractive  to  responsible,  conscientious  employers  because  it 
helps  them  do  the  right  thing  by  giving  them  assistance  in  protecting  their  employees.  At  the 
same  time,  this  bill  still  preserves  the  agency's  enforcement  abilities  necessary  to  give  the 
regulations  impact  in  situations  where  employers  have  not  fulfilled  their  obligations. 

The  administration  has  said  that  they  support  some  of  the  concepts  and  goals  of  Mr. 
Ballenger's  bill,  but  would  like  to  pursue  these  changes  administratively  rather  than  through 
legislation.   We  welcome  the  administration's  participation  in  this  effort  and  hope  that  a  true 
partnership  will  emerge,  but  we  believe  that  legislation  is  still  necessary  to  codify  these  changes  so 
that  they  will  survive  future  changes  in  administrations  and  not  be  subject  to  fluctuations  based  on 
who  lives  in  the  White  House. 

As  I  have  noted,  there  are  improvements  that  can  and  should  be  made  to  this  legislation. 
We  know  others  have  some  as  well.   We  hope  your  committee  will  support  these  changes  and 
that  the  final  bill  will  reflect  these  efforts  to  make  it  a  stronger  measure.   We  believe  this  is  an 
excellent  starting  point  for  creating  a  more  effective,  efficient,  and  responsive  OSHA  than  we 
currently  have  and  building  the  agency  we  desperately  need. 

I  will  be  happy  to  respond  to  any  questions  you  may  have. 
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CARL8TADT.  N J.  07071  ]$ 


28  July  1995 

Th«  Hon.  Jan  Ney«rs 

House  oC  Rapresantatlvos 

2361  Rayburn  House  Office  Building 

Nashington.  OC  29515-6315 

Dear  Congresswoaan  Heyerst 

Z  appreciate  the  privilege  of  testifying  before  your 
coaaittee  on  26  July.  .  ~  ~ 

Had  Z  known  beforehand  that  there  were  sobjeo^s  to  be  ooveCod 
beyond  consultation.  Z  would  have  prepared  ay  reaarks  soaawhat 
differently.   Z  gather,  froa  soae  of  the  reaarks  aade  ^y  the 
coaaittee  aeabers.  that  there  is  a  strong  sentiaent  for 
curtailing,  if  not  eaaseulating.  08BA. 

Like  aany  people  with  ay  length  of  tlae  in  industry.  Z^have  « 
collection  of  'horror  stories*,  several  of  which  Z  shared  with  Hi;, 
Dear  at  a  break  In  the  hearings,   levertheless.  1  believe  that  / 
08HA  aust  be  retained  and  supported  in  its  basic  alssloh,  irtiieb  Is 
the  protection  of  the  health  and  safety  of  people  in  the 
workplace.  _ 

Z  believe  that  this  aisslen  has  two  eoapoaeats.   The  Clrat 
has  to  be  inforalng  eaployers  of  necessary  actions  to  ensure  safe 
and  healthful  working  conditions.   This  Is  the  fuaetioo  of 
consultation.   As  you  know,  Z  have  had  very  positive  experiaaqei) 
with  the  HJ  Departaent  of  Labor  Consultation  Service,  which  is 
funded  by  OSHA.   Z  have  personally  introduced  at  least  six 
ooapanies  to  this  service.   Obviously,  this  has  eahaeoed  the 
operational  safety  and  health  prograas  in  these  ooapaalAs  without 
the  need  for  punitive  actions.   Zt  is  ay  experieaee  that,  ooee 
they  are  convinced  that  consultation  does  not  result  in  puaitive 
actions  and  concoaitant  fines,  eaployers  do  take  advaata^e  eC  the 
service.   The  problea  lies  in  ensuring  and  in  conviaeiag  eaployers 
that  this  is  the  ease. 


92 


The  second  component  must  be  enforcenent.   Without 
enforcement.  OSHA  is  nothing  more  than  a  paper  tiger.   While  I 
believe  that  most  employers  want  to  do  "the  right  thing",  there 
will  be  those  who  try  to  evade  the  law.   Although  I  believe  most 
people  are  honest,  I  still  would  not  like  to  see  the  police  forces 
dissolved. 

This  is  not  to  say  that  no  major  changes  are  necessary, 
although  I  am  not  sure  which  should  be  legislated  and  which  should 
be  administrative.   The  mountain  of  paperwork  required  must  be 
reduced.   The  "one  size  fits  all"  mentality  must  be  changed.   By 
way  of  example,  Mr.  Coratolo  testified  as  to  problems  with  the 
Hazard  Communication  Standard  in  his  restaurant.   Having  been 
raised  in  the  restaurant/bakery  business,  I  can  empathize  strongly 
with  him.   On  the  other  hand,  in  my  industry,  I  consider  Hazcom  a 
common  sense  requirement.   So  much  so.  that  I  developed  such  a 
program  in  the  mid  1970's,  well  before  OSHA's.  which  would  have 
basically  satisfied  them  today  -  other  than  the  paperwork 
requirements.   On  the  other  hand.  Process  Safety  Management  may  be 
important  in  the  chemical  manufacturing  industry,  but  is  only  an 
expensive  waste  of  time  and  effort  in  mine. 

Another  area  which  should  be  addressed  is  enforcement 
inspections  and  penalties  for  companies  which  undertake  voluntary 
audits  with  one  of  the  OSHA  funded  services  such  as  NJDOL  .   It 
makes  sense  to  me,  from  two  aspects,  that  companies  which  have 
undertaken  such  audits  and  complied  with  the  directives  should  be 
shielded  from  penalties,  if  not  from  routine  enforcement 
inspections  altogether.   First  of  all.  this  would  encourage  wider 
use  of  consultation,  and  second,  it  permits  OSHA  to  target 
unaudited  sites,  which  would  almost  certainly  yield  a  greater 
quantity  of,  as  well  as  more  serious,  violations.   Obviously, 
there  has  to  be  a  limit  to  the  shield  interval.   I  would  think 
that  one  to  two  years  is  appropriate.   It  does  seem  reasonable  to 
me  that  OSHA  might  want  to  conduct  a  sampling  of  general 
Inspections  in  order  to  audit  the  quality  of  designated 
consultations.   This  is  a  case  where  a  compliant  company  should  be 
shielded  from  penalties,  although  any  violations  discovered  should 
be  remediated. 

Mr.  Dear  stated  that  OSHA  was  changing  some  of  its  ways  of 
doing  business  with  respect  to  minor  paperwork  violations.   I 
commend  him  on  this  and  believe  that  this  approach  should  be 
formally  extended  to  other  types  of  violations  which  are  not 
directly  dangerous  to  life  and  limb,  with  a  grace  period  in  which 
to  correct  them  without  penalty. 
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I  cannot  emphasize  enough  the  necessity  of  maintaining  OSHA 
as  a  functioning  entity  in  need  of  modification  and  of  increasing 
the  awareness  of  employers  and  employees  alike  through  the  use  of 
services  such  as  the  NJ  Department  of  Labor's  consultation  unit. 

Thank  you  for  your  attention  to  this  matter. 


&^-^ 


William  I.  Roth 

Director  of  Regulatory  Affairs 


cci   Mr.  Joseph  Dear,  USDOL/OSHA 


94 


STATEMENT 

on 

(X:CUPAT10NAL  SAFETY  AND  HEALTH 

before  the 

HOUSE  COMMITTEE  ON  SMALL  BUSINESS 

for  the 

U.S.  CHAMBER  OF  COMMERCE 

by 

William  A.  Stone 

July  26,  1995 

Good  morning.  My  name  is  William  A.  Stone.  I  am  President  of  Louisville  Plate 
Glass  Company  in  Louisville,  Kentucky.   We  are  the  majority  stockholder  in  two  Atlanta 
glass  manufacturing  firms.  Tempered  Glass,  Inc.  and  Insulating  Glass  of  Georgia,  for  which  I 
am  the  Chief  Executive  Officer.   Louisville  Plate  Glass  is  a  member  of  the  U.S.  Chamber  of 
Commerce  Federation  of  more  than  215,000  businesses,  3,000  local  and  state  chambers  of 
commerce,  1,200  trade  and  professional  associations,  and  72  American  Chambers  of 
Commerce  abroad.   I  am  a  member  and  former  Chairman  of  the  Chamber's  Labor  Relations 
Committee.   I  also  served  on  the  Chamber's  Small  Business  Council  and  the  Chamber's  Board 
of  Directors  for  five  years. 

The  companies  we  manage  manufacture  architectural  glass  products  primarily  for 
commercial  buildings  and  employ  about  1 16  people  in  three  locations.   I  purchased  the 
Louisville  Plate  Glass  Company  25  years  ago.  We  had  only  19  employees  at  the  time. 

As  a  result  of  my  activities  in  the  Louisville  business  community  and  my  experience 
with  the  Chamber,  I  have  developed  a  slightly  different  definition  of  'small  business'  and  I 
would  like  to  suggest  that,  in  many  respects,  it  is  the  most  meaningful  description  of  what  we 
really  are.  To  me,  the  hallmark  of  a  small  business  is  one  in  which  the  person  or  persons 
who  operate  or  control  the  organization  are  personally  at  risk  as  the  majcvity  owners.  The 
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point  is  that  the  owner  or  owners  have  risked  their  own  money  on  the  success  or  failure  of 
the  firm. 

In  this  defmition  of  small  business,  the  "small"  refers  to  the  number  of  owners,  not 
primarily  the  Hrm's  revenue,  profits,  or  niunber  of  employees.   Almost  all  businesses  fitting 
my  definition  —  indeed,  most  businesses  in  this  country  —  have  small  payrolls  and  limited 
administrative  and  management  staffs.   Hiis  common  factor  leads  to  a  central  theme  of  my 
remarks,  and  one  of  the  primary  concerns  of  the  business  commimity  when  discussing  OSHA 
or  considering  OSHA  reform  proposals.   There  are  critical  differences  between  large 
companies  with  hundreds  or  thousands  of  employees,  many  of  whom  are  specialists  or  experts 
in  various  areas  such  as  safety,  security,  finance,  accounting,  legal  matters,  and  human 
resources  management,  and  small,  privately  owned  businesses.   Most  small  businesses  have 
limited  management  and  administrative  staffs,  as  in  the  case  of  our  company,  where  just  four 
individuals  work  on  such  matters,  and  none  of  them  have  the  resources  or  time  to  focus  on 
which  government  regulations  may  be  applicable  in  any  given  situation. 

L  OSHA  Regulations  -  Mountain  Climbing 

It  is  apparent  that  OSHA's  regulations,  because  of  their  number  and  complexity,  are 
written  by  out-of-touch  bureaucrats  who  have  absolutely  no  real-world  workplace  experience. 
Surely,  those  thousands  and  thousands  of  pages  of  OSHA  regulations  were  written  for 
experts  in  the  field  of  occupational  health  and  safety.   The  writers  of  those  regulations  could 
not  possibly  have  thought  that  any  owner/operator  or  manager  of  a  small  business  would  have 
the  time  or  resources  to  review  these  regulations  and  ensure  compliance.   The  mountain  of 
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viituaUy  incomprehensible  mandates  for  which  small  businesses  are  held  accountable  surely 
does  not  consider  the  time  and  resource  limits  of  these  businesses.  Given  this  dilemma,  how 
can  anyone  not  understand  the  enormous  reservoir  of  ill  will  toward  OSHA  on  the  part  of 
small  businesses  in  every  industry  and  region  of  the  country? 

Small  businesses  want  to  have  safe  and  healthful  workplaces;  they  want  to  comply 
with  the  law  and  regulations.   However,  most  small  businesses,  due  to  their  limited  staff  and 
resources,  cannot  devote  precious  time  and  effort  to  assimilating  the  rapidly  growing  body  of 
federal  and  state  regulations  that  may  apply.   I  could  devote  a  significant  portion  of  my  time 
to  reading  and  trying  to  understand  OSHA's  many  regulations.   Assuming  I  could  figure  out 
what  they  all  required  of  an  employer,  I  could  then  take  steps  to  make  sure  our  company  was 
in  complete  compliance.   If  I  devoted  the  necessary  time  and  effort  to  OSHA  regulations,  I 
would  have  little  or  no  time  to  manage  the  business.  Without  my  oversight,  our  company 
would  soon  be  unable  to  continue. 

Small  businesses  caimot  call  in  a  specialist  or  consultant  every  time  OSHA  regulations 
change  or  new  standards  are  issued.   Similarly,  a  compan/s  attorney  caimot  be  consulted  on  a 
routine  basis  or  the  fees  will  soon  pose  a  serious  threat  to  the  company's  competitiveness,  ot 
even  its  survival. 

When  considering  OSHA  and  OSHA  reform  legislation,  I  hope  Congress  will 
remember  that  the  effect  of  the  federal  occupational  safety  law  and  its  regulations  on  small 
businesses  is  vastly  different  from  the  impact  that  reform  will  have  on  large  businesses  and 
major  corporations.   Where  another  regulatory  requirement  may  seem  appropriate  and 
reasonable  for  a  large  multi-site  corporation  with  hundreds  or  thousands  of  employees. 
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including  several  intetnal  OSHA  compliance  experts,  its  impact  on  a  one-owner,  one-site 
operation  may  be  disastrous.  One  size  does  not  fit  all. 

My  plea  for  regulatory  flexibility  is  not  just  about  relieving  the  burdens  of  the  small 
business  person;  it  is  also  about  the  economic  viability  of  this  country.   Small  Business 
Administration  statistics  show  the  small  business  community  as  the  primary  job  creators  of 
today  and  tomorrow.   Furthermore,  the  past  two  decades  have  been  marked  by  technological 
advances  that  can  be  credited  to  small  business  "pioneers."  This  trend  will  undoubtedly 
continue  in  the  future.   Excessive  regulation  only  serves  to  stifle  the  potential  of  small 
business. 

There  are  simply  too  many  laws  and  regulations  with  which  every  company  must 
comply.   A  small  business  caimot  even  hope  to  keep  track  of  them  all,  let  alone  ensure 
compliance.   Large  personnel  departments  with  specialists  devoted  to  compliance  with  federal 
regulations  are  even  hard-pressed  to  ensure  compliance  in  every  circumstance  they  encounter. 
How  can  Louisville  Plate  Glass  Co.,  with  only  four  people  (including  myself)  working  on 
persoimel  and  compliance  with  federal  (as  well  as  state  and  local)  mandates  governing  the 
employment  relationship  hope  to  ensure  total  compliance?   It  can't. 

EL  I'm  Not  a  Lawyer 

Being  in  business  nowadays  means  one  must  have  ready  access  to  a  library  of 
constantly  changing  statutes  and  regulations,  and  be  able  to  effectively  use  those  resources. 
To  do  this,  the  modem  American  business  owner  should  be  a  lawyer.   However,  like  most 
entrepreneurs,  I'm  not  a  lawyer. 
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Louisville  Plate  Glass  tries  to  comply  with  all  federal  and  state  laws  and  regulations. 
If  we  are  unaware  of  an  applicable  mandate  or  requirement,  we  must,  like  most  small 
business  managers,  rely  on  common  sense  and  a  basic  concept  of  fairness.   On  occasion,  we 
will  consult  our  company  attorney,  but  the  cost  of  simply  consulting  on  a  complex  or  novel 
issue  is  very  high  and  such  consultations  must  be  limited. 

Sadly,  most  small  businesses  face  the  same  difHculties  as  does  Louisville  Plate  Glass. 
Unforttmately,  even  common  sense  and  a  willingness  to  do  the  right  thing,  or  what  appears  to 
be  the  right  thing,  are  not  enough. 

in.  Working  Safely  Together 

Safety  is  a  major  concern  at  Louisville  Plate  Glass  and  the  other  companies  I  manage. 
It  is  our  priority  to  pay  close  attention  to  worker  safety  at  all  times.   We  are  an  organization 
that  values  plant  safety.   Our  management  will  not  compromise  an  individual's  health  and 
welfare  just  to  get  a  job  accomplished.  Any  time  we  spot  a  safety  problem  in  our  company, 
or  any  time  that  a  safety  problem  is  brought  to  our  attention  by  an  employee  or  supervisor, 
immediate  steps  are  taken  to  correct  the  situation. 

Despite  these  efforts,  we  were  experiencing  exceptionally  high  workers'  compensation 
costs  and  claims.   At  one  time  our  premiums  were  7S%  above  the  average  for  our  industry. 
We  could  not  reduce  our  claims  and  resulting  workers'  comp  premiums  despite  our  serious 
approach  to  plant  safety.   We  simply  had  to  do  something  for  reasons  of  both  basic  human 
decency  and  the  economic  drain  on  the  company. 

We  finally  sat  down  with  our  employees  to  learn  from  them  what  we  could  do  to 


99 


solve  the  problem.   We  explained  that  it  would  mean  a  great  deal  to  the  company 
economically  if  this  problem  could  be  corrected.  The  employees  suggested  that  if  they  were 
successful  in  eliminating  most  accidents  and  claims,  they  should  anticipate  sharing  some  of 
the  economic  benefits  of  such  an  improvement 

We  got  the  message!   Today  our  company  gives  a  cash  award  to  every  employee  who 
remains  injury-free  for  6  months.   In  addition  to  the  cash  awards,  we  make  giving  out  the 
awards  a  large  public  event  with  the  recipients  coming  to  a  special  podium  in  the  plant  to 
receive  our  congratulations  along  with  the  award.   We  hope  that  those  who  do  not  receive  an 
award  will  feel  the  peer  pressure  and  want  to  be  part  of  the  action  in  the  future. 

The  result  of  the  program  is  that  four  years  after  its  inception,  our  experience  rating  is 
15%  below  average  in  our  industry.   Given  all  the  other  increased  costs  of  doing  business, 
this  was  a  valuable  effort  with  tangible  results. 

IV.  Double  Trouble 

Every  non-government  employer  in  this  coimtry  that  I  know  of  is  subject  to  at  least 
one  state  workers'  compensation  law.   Because  of  the  way  workers'  comp  insurance  is 
provided,  one  could  argue  that  OSHA  and  the  1970  OSH  Act  are  redundant.   Let  me  use 
Lx>uisville  Plate  Glass  as  an  example.   I  believe  that  our  company's  situation  in  this  regard  is 
similar  to  that  of  virtually  every  other  small  business  in  this  country. 

The  company  that  provides  our  workers'  comp  policy  insists  on  completing  aimual 
wall-to-wall  inspections  of  our  worlq>laces.   The  inspections  are  extremely  thorough  and 
comprehensive.   Following  the  inspection,  the  insurance  company  gives  us  a  written  report 
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describing  the  problems  or  hazards  it  uncovered,  if  any,  and  asking  that  those  items  be 
corrected.   Subsequently,  the  insurance  company  verifies  that  the  corrections  were  completed. 

This  process  gives  Louisville  Plate  Glass  a  regular  and  thorough  insfjection  by  a 
concerned  outside  party.  The  benefits  are  obvious,  for  the  company  and,  most  importantly, 
for  our  employees.   Our  workers'  comp  insurance  rates  are  fai  below  the  industry  average. 
One  additional  positive  feature  of  the  insurance  company  inspections  -  it  is  at  absolutely  no 
cost  to  taxpayers!!   The  federal  budget  is  not  affected  at  all.  OSHA  is  spared  the  need  to 
inspect  our  facilities.   In  these  circumstances,  one  must  ask  whether  OSHA  is  redundant  in 
many  respects.   It's  clearly  a  case  of  plant  safety  double-dipping. 

V.  Cooperation  in  the  Workplace 
Without  a  doubt,  cooperation  in  the  workplace  is  widely  viewed  as  the  best  way  to 
improve  productivity,  enhance  employee  involvement  and  interest,  and  achieve  the  highest 
quality  in  goods  and  services.   Some  say  that  employee  involvement  is  the  key  to  better 
workplace  safety  and  health.   Judging  from  the  experience  of  Louisville  Plate  Glass,  one 
would  have  to  agree.     We  see  the  trend  toward  greater  employee  involvement  and 
implementation  of  the  employee  participation  objectives  of  Total  Quality  Management  as 
irreversible  and  ultimately  beneficial  to  everyone  in  an  organization.   Few  dispute  that  an 
atmosphere  in  which  workers  and  managers  cooperate  to  achieve  the  goals  of  the  organization 
will,  in  most  cases,  lead  to  a  more  productive,  satisfied,  committed,  and  reliable  work  force 
and  will  produce  improvements  to  the  compan/s  bottom  line.   Even  the  federal  government 
is  moving  in  this  direction.    Unfortunately,  some  in  organized  labot  have  decided  to  continue 
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to  fight  efforts  to  improve  workplace  cooperation.   That  is  why  Congress  should  pass  the 
TEAM  Act  as  soon  as  possible. 

While  workplace  cooperation  may  be  the  answer  to  many  individual  and  institutional 
problems,  it  simply  does  not  work  when  it  is  less  than  voluntary  by  all  parties  involved. 
Mandated  cooperation,  as  provided  in  some  of  the  OSHA  reform  proposals  considered  by 
Congress  last  year,  simply  would  not  work.   Hiis  is  especially  true  when  the  cooperation  is 
thoroughly  prescribed  in  minute  detail  as  it  was  in  some  of  last  year's  OSHA  reform 
legislation.   A  one-size-fits-aU  mandate,  like  those  in  the  Comprehensive  Occupational  Safety 
and  Health  Reform  Act,  will  create  intense  employer  resentment  and  extremely  reluctant 
involvement.   On  the  other  hand,  a  voluntary  approach  facilitated  by  employer  incentives, 
where  necessary,  will  allow  the  parties  to  develop  their  own  cooperation  plan,   llieir 
ownership  of  that  plan  will  improve  the  chances  that  it  will  last  and  lead  to  the  desired  result 
—  improved  workplace  health  and  safety. 

VL  Defensive  Private  Enterprise 

Businesses  also  are  continually  threatened  by  employees  who  may  think  they  have  a 
cause  for  action  that  will  ultimately  yield  large  sums  in  punitive  and  compensatory  damages. 
Employees  are  deluged  by  the  incessant  television  commercials  and  omnipresent  print 
advertisements  by  lawyers,  which  can  easily  become  the  seeds  of  destructive  lawsuits. 

It  is  often  reported  that  the  costs  of  medical  care  skyrocketed  in  part  because  of 
doctors  practicing  defensive  medicine.   How  much  time,  effort,  and  money  is  spent  by  small 
business  practicing  defensive  private  enterprise  -  employers  fearful  of  litigation  costs  arising 
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from  any  or  all  personnel  actions?   What  are  the  lost  opportunity  costs?  This  situation  has 
been  fueled  by  past  activist  Congresses  that  politically  could  no  longer  afford  to  add 
significantly  to  the  public's  tax  burden  in  return  for  increased  statutory  rights  and  more 
elaborate  government  services.   So  instead  of  further  burdening  the  fed-up  public,  Osngress 
transferred  the  cost  of  expanded  social  services  and  broadened  individual  rights  to  American 
employers.   Had  this  trend  continued,  it  could  have  permanently  disabled  America's  ability  to 
compete  and  maintain  jobs. 

Thus,  it  was  with  great  interest  that  I  read  in  Rep.  Ballenger's  OSHA  reform  bill  (H.R. 
1834)  the  section  that  provides  that  an  employee  should  aleit  his  employer  about  a  health  or 
safety  problem  before  calling  in  OSHA  for  an  inspection.  This  provision  should  be  included 
in  many  federal  labor  and  employment  laws.   It  will  give  employers  the  opportunity  to  correct 
problems  before  the  formal  litigation  process  and  its  unnecessary  costs  get  underway. 

Vn.  Conclusion 

The  key  to  the  future  of  human  resources  management,  worker-management  relations, 
and  improved  conditions  fcv  American  workers  may  be  that  over-used  and  somewhat  ill- 
defmed  term  -  empowerment  The  federal  laws  and  regulations  governing  the  workplace 
should  empower  entrepreneurs,  growing  businesses,  and  employees  so  that  the  evolution  of 
business  and  the  institution  of  work  can  continue  to  allow  us  to  compete  freely  with  each 
other  and  with  our  foreign  coii^)etitors.   As  President  Clinton  has  stated,  the  jobs  engine  of 
our  economy  is  small  business.  Small  businesses  should  not  be  buried  with  incomprehensible 
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mandates  and  regulations  requiring  the  assistance  of  technical  staffs  and  lawyers  to  ensure 
compliance. 

We  are  in  the  midst  of  another  industrial  revolution.   Flexibility  will  be  the  hallmark 
of  the  successful  business  organizations  of  the  next  century.   Most  businesses  —  large  or 
small  -  and  the  people  who  make  them  successful  must  have  the  ability  to  be  creative  and 
flexible.   They  must  be  able  to  adjust  rapidly  to  changing  processes,  dynamic  markets,  and 
new  opportimities.   The  best  way  to  create  good  jobs,  achieve  adaptability,  and  maintain 
flexibility  is  through  individual  and  organizational  empowerment. 

Business  must  be  rewarding  -  not  frustrating.   A  reasonably  competent  business 
owner  or  manager  should  not  have  to  mold  business  plans  in  the  shadow  of  threatening  and 
ruinous  litigation.   Defensive  business,  like  defensive  medicine,  wastes  time  and  money, 
benefits  few,  and  builds  resentment  and  frustration.   Most  importantly,  it  discourages  the 
creation  of  new  and  better  business  organizations  and  squelches  investment  in  businesses 
large  and  small. 

Finally,  I  would  like  to  mention  the  recently  concluded  White  House  Conference  on 
Small  Business.   I  am  very  familiar  with  the  Conference.   Although  I  did  not  directly 
participate  this  year,  I  was  quite  active  in  the  first  two  conferences  (1980  and  1986)  and 
chaired  the  Kentucky  delegatioiL   Consequently,  I  have  a  pretty  good  understanding  of  what 
Conferences  like  this  can  do. 

It  is  important  to  note  that  the  2,000  small  business  delegates  from  all  over  the 
country  adopted  two  recommendations  (out  of  sixty)  to  reform  the  regulatory  process  to 
ensure  that  agencies  operate  under  a  presumption  of  innocence  rather  than  a  presumption  of 
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guilt.  One  of  the  two  resolutions  specifically  was  directed  toward  OSHA  and  called  for  a 
working  relationship  between  OSHA  and  small  business  that  would  be  supportive  rather  than 
adversarial.  Perhaps  changes  to  OSHA  could  include  an  office  within  the  Department  of 
Labor  devoted  to  the  unique  small  business  issues  that  appear  toooften  overlooked  by  OSHA 
and  the  other  agencies  and  functions  within  the  Department  of  Labor. 

Thank  you  for  the  privilege  of  allowing  me  to  speak  on  behalf  of  the  U.S.  Chamber  <^ 
Commerce.   I  would  be  happy  to  answer  any  questions. 
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Characteristics  of  Blood-Containing 

Aerosols  Generated  by  Common  Powered 

Dental  Instruments 


Robert  L.  Miller 


TM  Crsywn  Koul.  PlewanI  Hill.  CA  9452) 


PowcrvJ  ticrtiol  inllrumrnl.t  appligj  to  wholc-hlooH  in  a  ry- 
pollont firld  nf  Kptruiiim  gcnetoird arrr^nl'  iif  red Mimd ctit 
nnd  hemoglobinlinird  platmu  «4  met  ranging  finm  O.OOi 
10  2.2  \lL  of  fitasmo  per  minute  with  particle  sites  rnn/ting 
finm  0  06  m  13  tun  and  hulflives  of  }i  minute!  to  17  hours 
faiticlef  0.06  to  0..1S  |i«i  were  plu>ma  spheroids  that  con- 
tained no  detcctabte  hemoglnhin  or  red  htttod  retlfroi:ments. 
Particles  0.66  to  I)  (l"'  «'"  mostly  plasma  spheroids,  only 
a  small  /ruction  of  which  contained  whole  and  fragmented 

red  hload  cells.  All  the  recovered  particles  physically  could 
contain  the  0.0^2  p'n  hepatttis  D  virus,  could  be  inhaled,  and 
20  to  ICtOlk'  of  ihem  could  be  retained  in  the  human  respi- 
ratory system.  Of  0.0<>  to  2.5  ]km  pia.tma  aerosol  panicles. 
I5-X3%  passed  through  the  filter  media  of  nine  mokes  of 
surgical  masks  used  by  dentists  for  protection  from  ocru- 
palionat  infection.  These  findings  tend  support  to  the  hy- 
pothesLx  of  an  airborne  route  for  the  hepatitis  tl  infeetiotu 
reported  for  dental  profe.isionats. 

An  early  clue  thai  occupational  viral  hepatitis  may  he 
contracted  by  the  airborne  route  was  reported  in  I VSO 
mimmmd  fur  plasma  workers  who  developed  viral  hepatitis  after 
inhaling  powdered  pla&ino  harvested  from  infected  blood  di>- 
nor$.*''  Decades  later,  rcporlb  of  up  lu  57%  uf  dental  profession* 
sl>  having  been  infected  hy  hepatitis  B  virus  (HBV)  appeared  in 
the  liieranire,'"  but  no  routes  of  transmission  were  proven  for 
the  infections."  "  While  Gonzalez  and  Nalway  vnwe  able  to  cor- 
relaie  glove  use  and  a  reduced  incidence  of  HBV  infection  In 
general  dentists.'^'  RcingulJ  el  al.  rcpurlcd  universal  prceautiuns. 
iIk  wearing  of  laiei  gloves,  surgical  masks  and  eyeshields.  lo 
have  failed  to  provide  substantial  protection  from  HBV  infection 
for  112  of  434  (26%)  oral  surgeons."'  This  failure  of  uiiiveiwl 
piecautioiis  also  may  have  been  consistent  with  dental  prufcs- 
siuniU  not  wearing  surgical  masks  or  wearing  surgical  masks 
reponed  to  have  ineflicient  nitration  medium  for  the  period  of 
1969  to  1989'"°'  Specifically,  in  1969  various  surgical  mask 
media  worn  by  deiitisis  were  reponed  to  pass  1  lo  86%  of  0.}  H> 
7.5  |iiii  colony  forming  units  of  •erusulizcJ  oral  bacteria."'  uhI 
in  1989  vuriouM  •iurgicul  rrwsk  muliu  w'eiv  rep<»rtcd  to  pass  2  to 
87%  of  aerv>soli<ed  untl  bacteria."'' 

In  the  mid  1970s  an  airborne  route  fur  HBV  infection  as 
dentists  was  hypoihe.si7«d,  at^  area  air-samples  were  taken  near 


21  HBV  anligrrKniic  palienu  undergoing  dental  treatment."" 


Neither  hemoglobin  nor  HDV  surface  antigen  were  recovered 
from  the  air.  Using  the  values  for  the  hemoglobin  coiileiit  of 
whole  blood  and  the  sensitivity  of  their  henmglobin  and  IIHV 
.surface  antigen  assay  systems,  the  investigators  concluded  that 
any  aerosols  present  would  have  had  to  contain  less  than  1  x 
10  "  ml.  of  whole  blood  per  liter  of  air.  Twelve  years  later  both 
heinuglobin"'"'  and  human  immunodeficiency  virus  (HIV)'"' 
were  rccoveird  from  aerosols  generated  from  blood  by  an  or- 
thopedic surgctm's  powered  instruments. 

llie  current  study  was  conducted  in  viim,  in  isolation,  by 
the  author  using  his  own  blood  to  avoid  the  potential  infection 
har^d  associated  with  the  deliberate  aerusolizalion  of  human 
blood  that  may  contain  pathogens.  The  study  was  undertaken  ii> 
determiiK  rates  of  production,  pariicle  size  distribution,  persis- 
tence, and  blood  content  of  aerosols  generated  by  powered  dental 
inslnimcnt  I'utccs,  and  the  filtration  efficiency  of  nine  makes  of 
surgical  masks  woni  by  dentists  primarily  for  prevention  of  oc- 
cupational infection.  Such  finite  data  would  be  fundamental  lo 
supptirt  a  hypothesis  for  an  airborne  route  of  occupational  infec- 
tion by  HDV  in  dental  piufessionals."  " 


METHOD.S 

Aerosols  generated  in  the  mouths  of  denial  patients  were  simu- 
lated In  the  laboratory  by  applying  powered  dental  instruments 
for  one  nunute  lo  1 .0  mL  of  whole  blood.  The  whole  blood  was 
injected  and  welled  up  from  the  bottom  of  an  artificial  gingival 
sulcus,  2  mm  wide  x  3  mm  long  x  4  mm  deep,  cut  nest  lo  a 
lypodoni  mounted  luuth  (Figure  I ).  This  simulated  the  hlnodled- 
ficlds-of-uperation  caused  by  gingival  bleeding  during  a  caviiy 
reparation.  TYeparation  of  red  blood  cells  (VHCs),  white  blood 
cells  (WDCs)  and  plasma  also  were  aerosolized  and  studied. 

The  blood  used  had  been  drawn  from  the  author  hy  standard 
hospital  venipuncture,  stored  at  4*C,  maintained  clot  free  by  eth- 
ylene diamine  tetra-aeetate,  and  used  witliin  seven  days  of  the 
draw. 

The  aerosols  were  generated  and  conulned  at  ambient  pres- 
sure inside  one  of  two  1  -in^  cube  stiired-seitling  aemxol  cham- 
bcni  that  were  conslnicted  a.s  described  by  Dimmick""'  and  Il- 
lustrated in  Piguic  2.  Stirred- settling  iiiainiained  homogeneous 
aerosols  for  precise  sample  taking,  e.g.,  aerosol  samples  taken 
at  27  sample  points  within  the  sislcr  chamber  were  found  tu  be 
within  5%  of  each  other."*' 
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yiCUHr.  I.  Typodeni  Jtg  filltJ  wiih  airiuihlnr  handplut 
ami  lynniit/ur  eifrosolilhif  Moat  rilinffrom  an  urli/K-ial 
Sulrus 


Aerosol  lemperaiure  uiJ  rclalivc  humidity  (RH)  were 
measured  by  an  electronic  Ihermoineier-hygrunicler  having  a 
sensilivily  of  O.IX"  and  1.0*  RH  (63-844,  Tindy  Corp..  Hon 
Worth.  Te«.). 

AerosniK  were  gcncraiej  from  whole  blood  and  ils  scpxraicd 
eleinenls  by  the  following  fxiwctul  dental  iimuviiienls  previ- 
ously reported  to  acrvsoli/e  oral  bacteria  when  used  in  the 
iiioulhs  of  dental  patients:**"' 


chamber  throufth  the  chamber  will  HEPA  filler  camidgc.  Tbi? 
loM  of  aerosol  volume  ««<  not  factored  into  ilic  ddennlnaiion 
of  aerosol  pcrxi»lcnce  because  its  effect  on  half-life  values  was 
considered  lo  he  negligible,  e.g..  a  2-hour  half-life  would  liave 
been  extended  by  only  S6  seconds. 

Acrvtol  persistence,  expressed  as  half-life,  was  the  time 
elapsed  for  an  aerosol  to  have  lost  .SOOfc  of  iu  iiuss  of  panitu- 
lates 

Aerosol  samples  were  collected  by  a  quatu  crystal  micni- 
halancc  cascade  impactor,  QCMCI  (QCM  Cascade  Impactor, 
Model  I'C2H  Acrvsol  Anilyier,  California  McasureiiieiiK.  Inc., 
Sierra  Madre.  Calif)  opcrnied  at  a  rate  of  2  Umin."""'  The 
QCMCI  measured  real-time  particle  miss  concentration  for  each 
of  10  iinpaccion  stages  wirh  a  sensitivity  of  20  ng/m'.  The  mass 
median  diameters  (MMD)  for  Impacted  blood-clement  panicles 
were  calculated  by  applying  the  densities  of  dried  plasma  (I..1 
g/cm')  and  RHCs  (1 .2  g/cni')  to  QCMCI  factory  calibration  val- 
ues for  each  of  the  10  Impaction  stages.  The  densities  were  de- 
tcnniiied  by  a  simple  isopropanol  displacement  of  plasma  and 
RBC  masses  that  had  been  dried  and  stabilired  at  ambient  (2.^*) 
Rll.  Tl>e  mass  median  diameters  for  particles  impacted  in  the  10 
QCMCI  impaction  stages  derived  for  plasma  particles  aie  re- 
corded on  Uie  abscissae  of  the  bar  graphs  in  figure  3. 

The  rates  for  plasma  aerosoliicd  from  whole  Wood  by  the 
powered  dental  instruments  were  reconstructed  from  the  rates  of 
dried  plasma  particle  recovery  measuivd  by  the  QCMCI  and  the 
water  lost  by  the  aerosol  panicles: 

_.      Rd  X  Df 


(1)  The  three  functions  of  a  generic  dental  syringe  (no 
manufacturer's  mark),  air-strcam  at  10  Umin.  water- 
stream  at  50  mL/min,  air-water  spray  at  combined 
streams; 

(2)  Tlie  air-turbliie  handpiece  (Pedodontic  handpiece. 
Union  Broach,  New  York,  N.Y.)  driving  a  5.^7  bur 
with  air-water  spray  of  SO  inL/min  water-stream."" 
10  LVmin  air-stream,  and  a  30  L/min  discharge  of  tur- 
bine drive-air  at  the  turbine  head:  and 

(3)  The  air-driven,  slow  speed  handpiece  (Starflite  Titan, 
Star  Dental.  Lancaiter.  Peiin.)  driving  a  Robinson  Drisilc 
Disc  (a  16-mm  diameter  brush  made  by  Buffalo  Dental 
Co..  Syosset,  N.Y.) 

The  10  tu  40  L  of  powered  denul  instniment  air  used  to 
generate  aerrtsols  within  the  chamber  represented  only  I  to  4* 
of  the  chamber  volume  discharged  from  the  chamber  through  a 
HEPA  lilier  cartridge  motinted  in  the  chamber  wall  to  preserve 
ambient  pi«ssure  in  the  chamber.  The  I  -m'  chamber  was  selected 
because  ils  volume  was  large  enough  to  diminish  the  cfTeci  of 
air  being  added  or  taken  away  during  aerosol  generation  and 
sampling. 

Aerosol  samples  were  drawn  fr«m  the  chamber  through  a 
0.6.1-cm  bor?  sample  port  or  through  6.3-<m  diameter  portions 
of  clamp-sealcd  surgicid  mask  llltei  media  and  swatches  of  cloth 
samples.  The  total  sample  volume  taken  fh>m  an  aerosol,  10 
samples  in  d  hours,  was  twniinally  lets  than  1%  of  the  total 
aerosol  voluirte  that  was  replaced  by  clean  air  drawn  into  the 


Where: 

Rf  "  rate  fluid  plasma  aerosoli«d.  uL/min 
Rd  «  rate  dried  plasma  recovered,  mg/min 
Df  =  drying  factor  for  plasma,  12. S 
d  -  density  of  dried  plasmo.  mg/uL 

The  drying  factor  for  plasma.  1 2.5,  was  found  by  weighing 
a  50-ml.  aliquot  of  plasma  before  and  after  tlrying  it  to  a  friable 
stale  at  ambient  (30<K>)  RH. 
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FICURC  3.  Sizf  Hifiiihutioiu  of  flaimfi  yarlUla  in  un 
ncioti-l  ui  2«*C  ?i«  HH.  and  at  o/et  2.0  min.  3S  min. 
and  2.0.  4.0  and  6  hnurt 


For  ail  cxaminiiiion  <if  ihc  panicle's  linpacied  fioii)  wlmlu- 
bluoti  acnisols  and  Kpaniied  Mood-elcmcnt  acrciols.  samplet 
were  laken  after  covrx  slips  had  been  suh.Miiuied  for  ilic  lU 
opaque  ijuan^  ery^ul  impaction  plate.c.  While  the  in*^cilcJ  cuvcr 
slips  disabled  the  inicroltalaiice  fuiictii<ii  u(  (lie  QCMCI  fur  that 


individual  sample,  iliey  pcniiitted  uaittlnatkw  of  impacted  par- 
ticles by  liglil  micrnicope  In  dctcnniiie  theii-  lize.  shape,  aiid 
presence  uf  Mood  cells. 

The  presence  of  hemoglobin  in  ntasscs  of  aerosol  particles 
impacted  in  each  QCMCI  sla)(<-'  ^^"^  delected  by  hydrating  the 
impacted  panicle  ma.s.<ics  in  f  pL  uf  water  and  applying  urinal- 
ysis test  strips  to  them  (llemasii>.  Miles,  Inc  Elkhan.  Ind.).  The 
Hemaylix  had  a  manufacturer's  staled  sensitivity  to  hentoglobln 
of  0.0)5  10  0.U62  mg/dL,  about  equal  to  Ihc  hemoglobin  con- 
tained in  5  to  20  noriiiochruinic  RfiCs. 

The  efficiency  of  a  surgical  mask  filta  medium  was  ex- 
pressed as  tlic  percent  of  plasma  panicles  removed  from  aerosols 
by  the  medium: 


Ca  =  Concentration  of  aerosol  panicles  after  mask. 
Ch  =  ConcentTHliun  of  aerosol  panicles  bofun:  ma.sk. 

No  effon  was  made  to  monitor  or  suiidardi^-  the  pressure 
drop  across  the  clamp-sealed  surgical  mask  filler  mediii  when 
aerosol  samples  were  taken  by  the  QCMCI 

Interfering  particles  of  aerosoli7ed  oil  were  eliminated  by 
mounting  Ihc  stirred-seiiling  Inn  molor  outside  the  cliuiiibcr  and 
running  the  denial  handpieces  without  lubrication.  The  use  of 
nearly  particle-free  water  (Wliiie  Rock  .Spring  Water,  Palomar. 
Cjilif )  held  waiei-bume  paniculate  contaminants  in  the  aerosols 
below  a  background  air-quality  level  of  50  iig/ni". 


RRSUI.IS 

Powered  dental  instroments  generated  RfiC-  and  hcmoglnhin- 
linged  plasma  aerosols  from  whole  blood  at  rates  ranging  from 
0.003  to  2.2  (ilymin  (Table  I).  Those  aerosols  generated  by  10 
L/min  deniiit  synnge  air-streatns  and  air-water  sprays  had  initial 
concentrations  ranging  from  2.0  X  10''  to  2.2  X  10  *  ml,  of 
KDC-  and  heinoglobiii-linged  pla.sma  per  liter  of  air.  and  would 
be  roughly  e<)uivalent  tii  uncontrolled  aerosols  leaving  a  patient's 
mouili  find  subject  to  dilution  by  opcratoiy  air  in  the  operating 
dentist's  hicaihing  zone.  The  remaining  997.8  pL  of  the  1 .0  niL 
aliqunts  of  whole  blood  subjected  to  these  instrument  forces  was 
driven  into  ballistic  splatter  particles  (nominally  >IOO  ^lu  in 
si<r.""  bloody  splashes,  and  bluudicd  pools  uf  dental  instrument 
supplied  water. 

The  ma.\s  median  diameters  of  aerosols  generated  from 
whule  blood  by  rientat  syiinge  air-water  sprays  ranged  from  1.2 
(im  MMO  at  aerosol  age  1  min  to  0.12  |im  MMD  at  0  hourt.. 
and  the  mass  meJian  diameters  for  uir-turl>inc  air-water  sprays 
langrd  from  0.?8  )im  MMb  at  aerosol  age  I  min  to  0.12  tun 
MMD  at  ft  hours.  Tlie  MMD  for  aerosols  generated  hy  the  Rob- 
inson brush  ranged  from  6.9  (im  MMIJ  at  1  min  to  0..18  pm 
MMD  at  6  hours.  Air-streams  and  air-water  sprays  cnnsistcnlly 
generated  aerosols  ol  smaller  piinicle  si/e  Hum  did  the  mechan- 
ical action  of  the  Robinson  Brush  (Table  I). 
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TABLE  1.  Rate*  of  AeroMi  Production  and  MaH  Median  Diameters 

Mass  Median 

flare  of  Aerosol  Generation 

Diameter,  p/n 

Numbor 

\tL  of  Blood  per 

Minute 

et  1.0  min/ 

Instrument  function 

at  Tests 

Range 

l^ean 

6.0  hr 

Dental  syringa 

Air-stream 

4 

0.2  to  1.3 

0.7 

038           0.12 

Watar-ttroam 

4 

0.003  to  0  04* 

0.02 

rtodata 

A/W  spray 

11 

1.ito2.J 

1.7 

1.2             0.12 

Alf  turbine  handpiece 

557  bur.  AW  spray 

4 

0.20  to  0.90 

0.40 

0.38           0.12 

Slow  speod  handpiece 

Robinson  brush 

e 

0.13  to  0  52 

0.29 

e.9             0.38 

*  Only  th*  Inl  HTiplM  t*k«n  at  lour  •m>ol>  w»r«  wlUiln  Uia  llmlls  of  iha  OCMCI  umplar 


Ttie  powered  denial  lni:tiuineiil«  ettenllally  stripped  plasma 
rrom  whole  bluud  tu  funn  the  iiciu.<ul>.  TIk  lower  Ihoi)  etpecled 
hemoglobin  content  of  impacted  "whnle-bltMKj  acru»ol"  purti- 
I'lcs  was  lir^i  delected  when  pale-pink  and  huff-colnrcd  rather 
than  deep- red  mas>»  of  aerosolized  blood  were  found  on  the 
(jC'MCI  impactnr  plates. 

When  the  inipoclcd  particle*  were  vAHinined  by  light  micro. 
Kcopc.  the  lartccx  acr<>s4>l  particles  (0.6  to  13  pm  MMD)  weiv 
found  to  he  moitily  plasma  spheroids  with  only  a  itmall  fraction 
of  the  pi*^itIc^  i-t>mpriscd  of  whole  of  fragmented  RDC*.  No 
fragments  of  RBCs  were  seen  in  the  smaller  panicles  (0.06  to 
0.38  pm  MMD).  The  pale  pink  impacted  ino-tses  of  larger  pax- 
licle.<  (0.62  to  1 3  pot  MMD)  toled  pusiiive  fur  liciiioglobiii  con- 
Iciil;  the  buff-colore<1  inipaclcd  ma.iscs  (0.06  to  0.38  pm  MMD) 
tested  negative  fur  hemoglobin  content. 

When  preparations  of  packed  RBCs  containing  JuH  enough 
plaxma  to  wei  ilie  ItHCs  were  acrusuliud.  75  lo  86%  of  «en>- 
soli^e^l  whole  arul  fragmented  RBCs  were  impacted  as  deep  red 
ma«se.<;  on  the  first  two  stages  of  the  (JCMCl  (7.3  and  13  pm 
MMD).  This  was  cuiisiHienl  with  the  color  of  packed  RBC!  prep- 
arations and  the  size  of  clumped  and  single  iU)Cs.  The  heniiv 
globin  cnnteni  of  aerosols  generated  frum  the  RBC  preparations 
was  skewed  by  the  smaller  plasma  particles  (0.06  to  0.25  pm 
MMD)  that  had  been  aerosolized  from  the  small  amount  of 
plasma  used  to  keep  llic  packed  RBCo  wet.  Their  inipaeicil  sam- 
ple masses  contained  no  detectable  RRC  fragments  or  hcmo- 
glc^in. 

Wlien  IlK  aerosol  production  for  2.0  mL  of  the  separated 
bluud  elements,  plasma  (mean  of  five  aero.<^oIs),  RBCs  (mean  of 
five  aeinsols).  and  1.0  niL  WBCs  (one  acrvsol)  weiT  conipoied 
(plotted  on  (he  urdiiiulc  of  Figure  4)  the  aerusuliuilion  of  RBC- 
and  hemoglubin-lingcd  plaxma  was  found  to  he  about  18-fold 
greater  than  that  found  for  ROCs.  and  perhaps  .50-fold  greater 
ihan  that  found  for  WDCs.  The  WBC  aerosol  findings  were  lirn- 
iled  10  two  aertuols.  one  for  production  and  one  for  microscopic 
cxaniinalion.  because  it  would  have  required  about  one-half  the 
auUiur's  total  bUH>d  volume  lo  harvest  siiffieiciil  WBCi  (o  gen 
eralc  six  acrvsois.  The  plasma  and  RBC  aerosol  findings  coupled 
with  the  paucity  of  RBCs  and  fragments  of  RBCs  recovered  from 
"whole-blood"  aerosols  reinforced  the  observation  that  whole 
htood  had  been  "stripped"  of  plasma  by  the  aerosoliung  forces 
of  powered  denial  in.vlrumcnts.  The  composition  nf  aerosols 


generated  frotn  whole  blood  in 
this  study  never  reflected  the  rr!- 
Biive  volumet  of  plasma  (55%) 
and  RBCs  (45%)  found  fur  nur- 
mucylic  whole  blood.  This  very 
likely  was  a  function  of  the  air 
streams,  water  streams,  and 
combined  sprays,  which  are  not 
used  by  medical  surgeims.""  In 
those  instances  where  hemoglo- 
bin is  contained  In  the  aerosol 
particles  generated  from  whole 
blond,  hemoglobin  can  he  an  ea- 
cellent  marker  for  determining 
blood  content. 

Most  of  die  gCMCI-impacied 
RnCs  and  WHCs  examined  by  lighl  iiiicruseope  were  found  lo 
be  intact  cells  that  had  resisted  disruption  by  dental  instrument 
forces,  hypotonic  instrument  water,  and  impaction  in  Ihr 
(JCMCI.  The  recovered  RBCs  were  distributed  as  whole  cells  in 
rouleaux  formation  clumps,  as  normal  appearing  disc-shaped 
single  cells,  as  crimped  or  folded  single  discs,  and  rKcasionally 
as  pie-shaped  fragments.  Recovered  WBCs  were  inlael  cells, 
shaped  like  blunted  olives  with  fine  longitudinal  folds  wrinkling 
their  surfaces. 

Aemsol  persistence,  cxprcs.scd  ax  half-lives  for  the  1-m 
"fall"  in  the  siirred-seltling  aemsol  chamber,  was  aboui  6  min 
for  aerosols  generated  from  RBCs  alone,  and  about  35  min  fur 
the  early  fall-out  of  RBCs  and  large  plasma  particles  from  whole- 
blood  aerosols.  Uverall.  the  half-lives  voiied  from  2  lo  17  hours 


AEROSOL  ACE.  HOURS 

F/CVKF.  «.  Permirnrt  n/orrit'nh  grnemledfrom  1.0  niL 
<.hol,  hliK^  and  WDCr  2  0  mL  of  plaxaut  oxj  HHCs  at 
2t^C.  25%  RH.  OiJJtrcnt  vdtlumey  nf  prrparetions  were 
used  III  stparaie  the  curvet  fur  t  larirv. 
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(Hguref  3.  *.  and  5).  The  shifts  in  the  disinbuiion  of  partitk 
Hies  of  a  typical  plasma  acKwol  a»  it  ngcJ  are  illusuaicd  by  the 
bur  Krai**  in  Figure  .1. 

The  fiUcr  mcdi*  of  nine  different  mtikcjt  of  surgical  masks 
and  swatches  of  two  cloih  samples  were  found  to  Hlier  out  1 7  to 
85%  of  0.06  to  2.5  |im  MMR  pliRma  particles  (Table  11). 

DISCUSSION 

The  recoveries  of  hluiKJ-clcmcnl  aefowls  generated  from  2.2  (iL 
or  smaller  volume*  from  ihc  1.0  iiiL  aliquot!:  of  whole  blood 
siibjc<.lcd  lu  the  action  of  powered  dental  insltumenu  were  made 
possible  by  the  capacity  of  the  QCMCI  to  capture  and  measure 
nanogram  to  microgram  quantities  of  submicron-sized  plasma 
particles.  Tlic  RBC-tinged  plasma  content  of  aerosols  generated 
by  the  10  L/min  air- water  sprays  and  inecliaiiical  actions  of  pow- 
ered dental  insinjmenu;  reported  here  (2.0  X  10  '  to  2.2  X  10"' 
mL  plasma/L  of  air)  were  nominally  20  to  220  limes  Krcaier  ijian 
the  previous  Investigator's  I  X  IO''mLof  whole  Wood  per  liter 
of  ucrusol  low  limiiof  detection  ""The  dilution  of  aero.sols  Icav- 
incthe  patient's  mouth  into  20  to  30ihousandsof  liters  of  air  in 
■  dental  iipcralury.  and  the  reliance  on  lieiDOglobin  content  as  r. 
consicieni  marker  for  hlood  aer<>soliA.-<l  by  powered  dental  in- 
sirtjnients  may  have  ihwaned  an  earlier  recovery  of  denul  blood- 
aerosols.*"* 

The  bulk  of  the  I  mL  aliquols  of  whole-Mood  driven  air- 
borne by  powered  dental  instruments  formed  visible  (plallert  and 
spla.'thes  of  blood  on  the  stirred  settling  chamber  walls  and  floor. 
Splatters  and  splashes  arc  ballistic;  they  remain  oirborne  for  only 
a  second  or  two  before  they  strike  whatever  is  in  their  flight 
path.""  The  hulk  of  any  pathogens  contained  in  hinud  being 
aerosoli7ed.  splattered,  and  splashed  by  powered  denial  insiru- 
iTtenis  is  most  likely  to  be  distributed  in  Ihc  splallen  and 
(plashes. 
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FtCURt  5.  Pfrsltlfnee  ufarmsoh  fitntratedfrom  whotf 
hlopd  hy  fivr  functions  oj  powfrrH  denral  hwrumfnts  at 
2SrC.  25%  KH  Itach  cunt  the  mran  of  4  la  II  ivrytti 


TABLE  II.  Filter  Efficloncy  of  Surgical  Mask  Media  and 
Fabric* 

Percent  ParUeles 

RtmovBd 
(Filtaf  Efficiency) 
Tests  Standard 

Surgical  Mask  Done  Mean  Deviation 


Fluld-Quard* 
Techno)* 
Anago* 

Boundary  FMIO* 
Fabric  Gown"^ 
Fabric  Unit" 
B617AI 
Aseptex  1942* 
Protect* 
Asaptex  ISOC 
Centre" 
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'Haamioo.  Beaton,  SM 

•  PattwTon.  Fon  Wonh,  TX 
^  FPC.  Kanlaaburg.  MS 

"  K-I:«an.  Troy.  Ml 

*  Kam.  Anon.  PA 

'  ]M.  St.  Paul.  MN 
°  Unldiaoo.  Trey.  Ml 


The  significance  of  these  seemingly  minuscule  RBC-tinged 
plasma  aerosols  generated  hy  powered  dental  ias-trumcnts  lies  in 
their  potential  to  remain  airborne,  to  ride  air-currents  throughout 
their  35-inin  to  17-hour  half-lives,  and  to  carry  plasma-bomc 
HBV  and  perhaps  uUier  blood-bonic  pathogens.""  from  an  in- 
fected dental  patient  into  the  respiratory  sy.slcm  of  anyone  ex- 
posed to  the  aerosols. 

If  the  blood  used  in  this  study  had  contained  IIRV.  the 
plasma  panicles  aerosolized  by  the  powered  dental  instruments 
and  collected  by  the  <}CMCI.  O.OG  ^ni  MMD  and  larger,  phys- 
ically coulJ  have  contained  tlic  0.042  |im  HBV  in  any  size  frac- 
tion. The  entire  particle  size  distribution  (0.06  to  1 3  (ini  MMD) 
found  for  iheJte  aerosols  could  he  inhaled  and.  depending  on  their 
particle  size.  20  to  100%  of  the  inhaled  particles  could  he  re- 
tained in  the  human  respiratory  system.'"' 

A  crude  climate  of  a  possible  HBV  content  for  a  typical 
plasma  aerosol  repotted  here  con  be  made  by  multiplying  the 
reported  numbers  of  HBV  chimpanzee  infccdoux  units  (HBV 
Clll)  found  In  human  HBV  patient  scrum.  I  x  10"  HBV  CIIV 
ntL.""  by  Ihc  mean  rale  of  plasma  aerosolized  by  a  1  -min  dental 
syringe  air-water  spray.  17  x  10  '  mL/min,  Table  1): 

Since  each  HBV  CIU  must  contain  one  or  more  complete 
HBV.  this  hypothetical  HBV  aerosol  could  be  generated  at  a 
hypothetical  rate  of  1 70  000  or  more  HBV  pa  minute.  Because 
nothing  is  known  alxiui  the  Infectivily  of  Inhaled  HBV,  it  ii 
impossible  to  assign  a  finite  risk  factor  to  inhaling  any  part  of 
such  an  HBV  aerosol.  However,  when  compared  to  the  known 
one  inhaled  tubercle  hucilluv  infecting  do^-c  found  for  nursea 
working  tubcrculo.sis  wards""  and  tho.se  few  known  inhaled  in- 
fecting doses  found  for  human  experiment  voluntecn  (10  luU- 
remja  bacilli.""  10  Q  fever  rickctisia.""'  and  1300  anthrax  ba- 
cilli'"') inhaling  a  part  of  an  aerobol  containing  170  000  HBV 
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CIU  would  appear  lo  be  impniilcnl  fur  chimpan7ee<  aixJ  perliaps 
nu  leu  so  for  human  beings:. 

The  passage  of  I  lo  87%  of  0.3  lo  7.5  ^m  panicles^ '"  and 
IS  lo  fl3%  of  0.06  (o  2.S  ^^l  MMP  plasma  particles  through  the 
filler  media  of  surgical  inaxl:*  worn  by  dcntitu  for  prwcnlion  of 
uctiipaiiotuU  infection  iind  for  infection  conlrol  (TaWe  II)  pro- 
vides a  likely  mechanism  for  part  of  the  reported  failure  of 
Klovci.  iurKical  iiiiuki.  and  eyesliields  lo  have  protected  oral 
surgeons  from  occupational  HBV  infection."'  The  low  filler  ef- 
ficicniies  of  surgical  mask  media  worn  by  dcniisis  for  prevention 
of  occupational  infection  and  Infcciion  ixinirol  appear  even  more 
sigiiificaiit  when  iwo  mndoiiily  selected  fabrics,  an  opcraiing 
gown  niulcriol  and  h  T-shirt  sleeve,  were  found  lo  be  more  ef- 
ficient fillers  of  pla.ima  aerosol  particles  Ihun  weit  Ihc  filler  me- 
dia of  S  of  the  9  different  surgical  masks  icsicd  (Tabic  II). 

The  use  of  surgical  masks  lor  prevention  of  occupalinnal 
infection  appears  to  be  poorly  founded.  Surgical  masks  were 
designed  to  prevent  ihe  oral,  nasal,  and  respiratory  tract  flora  of 
llie  surgeon  fivm  drupping  inlu  Ihe  paliem's  open  field  of  sur- 
gery. The  producliiin  of  aerosols  by  breathing  and  speaking  had 
median  rales  of  1  lo  3  colony. forming  units  per  minute  (cfu/ 
min).'"'  n>ai  was  three  lo  four  orders  of  magniiude  fewer  than 
ihe  median  rates  of  1000  lo  .17  000  cfu/min  rates  of  generation 
of  bacterial  aeinsols'"  and  five  orders  of  magniiude  less  dian  ihe 
hy|X<Uieiical  170  000  HBV/min  rale  of  gciicralion  of  plai^ma 
aerosols  by  powered  denial  instrument.  This  disparity  between 
Ihc  numbcrN  of  microbes  exhaled  by  denul  professionals  and  the 
potential  numbers  of  microbes  subjerl  to  inhalation  by  those  den- 
ial professionals  would  appear  to  mandate  the  selection  of  res- 
pirators with  the  most  efficient  filtration  medio  available  to  be 
consiMcni  with  Songcr's  second  rule  of  reason  applied  lo  risk 
managemenl.  "best  available  practice,  highest  practicable  pro- 
lection,  and  lowcsi  practicable  exposure  """" 

Sunger's  second  rule  is  also  applicable  to  Ihe  use  of  known 
engineering  c.onlrols  lo  rctaixl  pixsma  aerosol  production  and  dis- 
tribution. The  pitideni  dentist  will  avoid  application  of  powered 
dental  insiruineiits  lo  bl<MKlied-fields-(>f-<iperatinn,  will  use  the 
rubber  dam  to  isolate  the  teeth  being  operated  from  blood  and 
other  body  fluids,  and  will  use  high-volume  surgical  suction  to 
hinder  aerosols  from  leaving  the  patient's  mouih  during  ireai- 
menl.  These  and  other  engineering  controls  have  been  demon- 
strated lo  preveni  baclcrial  acivsols  generated  by  powered  dental 
insuviiienls  from  spreading  lo  all  rooms  of  Ihc  dental  suite  and 
dosing  people  in  those  rooms  with  airborne  bacteria.'**" 

CONCLUSIONS 

The  plasma  aerosols  geiicntcd  by  powered  denul  instruinenu 
from  whole  bloud  piwidc  Ihe  acrusul  mechanics  needed  to  sup- 
pott  the  hypothesis  for  an  airborne  route  of  HBV  infection  in 
dental  professionals.  The  passage  ol  IS  lo  83%  of  aerosoli7ed 
plasma  panicles  through  nine  different  makes  of  surgical  masks 
used  for  infection  control  provides  a  mechanism  for  pan  of  Ihe 
reported  failure  of  univerwd  pnxautioos  masks  lo  provide  sig- 
nificant proleciion  for  oral  surgeons  from  occupational  HBV  in- 
fection. The  continued  use  of  inefficient  surgical  masks  for  pro- 
lection  from  occupational  infection  appears  to  be  ill-founded  and 
antilhelica)  lo  the  bariier  concept. 
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/W22S96 

The  Honorable  Jan  Meyers 

Chairwoman 

House  Small  Business  Committee 

U.S.  House  of  Representatives 

Washington,  D.C.   20515 

Dear  Chairwoman  Meyers : 

I  appreciated  the  opportunity  to  appear  before  your  Committee 
last  month  to  present  information  on  the  Occupational  Safety  and 
Health  Administration's  (OSHA)  efforts  to  reduce  regulatory 
burdens  on  small  firms.   As  we  discussed  both  during  the  hearing 
and  in  our  conversations  afterward,  OSHA  is  committed  to 
increasing  protections  for  workers,  while  decreasing  red  tape  and 
paperwork.   The  new  initiatives  that  I  described  on  July  26  are 
designed  to  make  real  improvements  in  worker  safety  and  health, 
without  imposing  unfair  burdens  on  employers. 

I  am  enclosing  several  documents  that  further  clarify  some  issues 
that  were  raised  during  the  hearing.   These  include:  (1)  a  copy 
of  Secretary  Reich's  June  28  statement  on  OSHA  reform,-  (2)  an 
explanation  of  OSHA's  employer  defense  policy;  (3)  data  on 
citations  for  paperwork  violations;  (4)  cost  and  benefit 
estimates  for  several  OSHA  rules;  and  (5)  several  letters  from 
employers  complimenting  OSHA's  field  staff  for  their 
professionalism  and  assistance. 

If  you  or  your  staff  have  questions  about  this  information, 
please  do  not  hesitate  to  contact  us.   I  look  forward  to 
continued  discussions  with  you,  and  your  assistance  in  building 
the  "New  OSHA." 

Sincerely, 


'-^osafph  A.  Dear 


Assistant  Secretary 
Enclosures 
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STATEMENT  OF  SECRETARY  ROBERT  B.  REICH 

UNITED  STATES  DEPARTMENT  OF  LABOR 

BEFORE  THE 

COMMITTEE  ON  ECONOMIC  AND  EDUCATIONAL  OPPORTUNITIES 

SUBCOMMITTEE  ON  WORKFORCE  PROTECTIONS 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

JUNE  28, 1995 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  am  pleased  to  appear  before  the  Subcommittee  today  to  review  the  mission  and  record  of 
both  the  Occupational  Safety  and  Health  Administration  and  the  Mine  Safety  and  Health 
Administration  -  and  to  discuss  H.R.  1834,  which  would  affect  both  agencies. 

Protecting  the  safety  and  health  of  Americans  workers  -  whether  they  work  in  a  factory,  an 
office,  or  a  mine  -  is  a  national  priority.  On  that,  Mr.  Chaimian,  we  agree.  Where  we  differ  perhaps 
is  on  how  to  reach  that  goal.  And  that  is  what  I  would  like  to  discuss  this  morning  -  confident  that 
whatever  our  disagreements  over  the  route,  we  share  a  common  destination.  Let  me  begin  with 
OSHA. 


Worker  Health  and  Safety  In  America 

Since  its  creation  in  1970,  OSHA  has  improved  the  lives  of  America's  working  families.  Over 
these  last  twenty-five  years,  the  workplace  fatality  rate  has  declined  57  percent  -  thanks  largely  to 
the  agency's  protective  standards  and  enforcement  program. 

OSHA's  standards  have  made  a  real  difference  -  often  the  difference  between  life  and  death 
-  for  millions  of  working  people.  In  FY  1994  alone,  OSHA  inspections  helped  make  more  than 
40,000  workplaces  safer  for  nearly  two  million  working  Americans. 

But  despite  this  progress  -  which  has  been  aided  substantially  by  many  responsible 
employers  -  we  still  have  a  long  way  to  go.  For  example,  even  in  our  new  economy,  work-related 
accidents  and  illnesses  still  cost  an  estimated  56,000  lives  each  year  -  more  than  the  total  number  of 
Americans  killed  in  battle  during  the  entire  Vietnam  War.  Each  day,  another  6,000  workers  are 
injured  on  the  job  and  lose  time  from  work.  All  told,  safety  accidents  cost  our  economy  over  $100 
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billion  a  year,  and  occupational  illnesses  cost  many  times  more.  And  we  all  pay  the  price  -  as 
employers,  as  workers,  and  as  taxpayers. 

But  the  true  toll  cannot  be  calculated  in  dollars  and  cents,  for  behind  every  number  is  a 
neighbor.  Consider  just  one  week  earlier  this  month: 

On  June  9,  a  worker  was  electrocuted  in  Miami,  another  died  from  a  fall  off  a  ladder  in 
Angston,  Pennsylvania,  and  a  third  was  killed  at  a  Montana  copper  mine,  when  he  fell  from  the 
170-ton  haul  truck  he  was  repairing. 

On  June  10,  a  woricer  was  crushed  to  death  underneath  a  forklift  in  Baton  Rouge,  and  a  water 
line  inspector  was  asphyxiated  inside  a  manhole  in  Kansas  City. 

On  June  1 1 ,  a  worker  was  electrocuted  in  St.  Louis,  another  was  electrocuted  in  Beaumont, 
Texas,  and  two  workers  were  killed  in  a  fuel  tank  explosion  in  Wichita  Falls,  Texas. 

On  June  12,  a  worker  was  crushed  by  a  crane  boom  in  Fruita,  Colorado,  a  construction  worker 
fell  to  his  death  off  a  balcony  in  Bellaire,  Florida,  and  a  worker  in  Haven,  Wisconsin  was  pulled  into  a 
metal  press. 

On  June  13,  a  logger  was  run  over  by  a  skidder  in  Flatrock,  Alabama,  a  construction  worker  in 
Alexander,  Arkansas  was  killed  when  he  was  struck  by  a  trailer  loading  ramp,  and  a  worker  was  killed 
in  Orrington,  Maine  when  he  became  tangled  in  a  conveyor  belt  and  was  pulled  through  the  6-inch 
space  between  a  roller  and  the  conveyor  belt's  frame. 

On  June  14,  a  worker  was  electrocuted  in  Bradford,  Pennsylvania,  a  worker  burned  to  death  in 
a  truck  accident  in  Scott  City,  Missouri,  and  3  asbestos  removal  workers  were  injured  by  a  chemical 
release  in  Savannah,  Georgia. 

On  June  15,  a  worker  fell  15  floors  to  his  death  in  an  elevator  shaft  in  Atlanta,  three  workers 
were  killed  in  a  head-on  collision  of  a  dump  truck  and  a  delivery  truck,  and  a  worker  was  crushed  by  a 
skid  loader  in  Davis  City,  Nebraska. 

Seven  days  on  the  job  in  America. 

Each  of  these  incidents  represents  a  family's  tragedy,  of  course.  But  the  most  tragic  fact  of  all 
is  that  most  of  these  incidents  could  have  been  prevented  by  compliance  with  OSHA's  existing 
regulations.  The  need  for  a  strong  OSHA  to  protect  workers  remains. 
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The  New  OSHA 

At  the  same  time,  I  recognize  that  at  times  in  the  past  OSHA  has  focused  too  much  on 
processes  and  activity,  and  not  enough  on  safety  and  health.  But  make  no  mistake:  OSHA  is 
changing  the  way  it  does  business.  On  May  16,  President  Clinton  announced  a  host  of  dramatic 
initiatives  the  agency  has  been  working  on  since  1993.  These  reforms  are  changing  the  agency's 
culture  -  to  ensure  that  we  adequately  protect  workers  without  imposing  unfair  burdens  on 
employers. 

There  are  three  core  principles  guiding  these  efforts.  First,  more  cooperation.  OSHA  has 
begun  to  refocus  its  enforcement  and  compliance  assistance  efforts.  We  will  develop  a  broad  range 
of  solutions,  and  treat  good  actors  differently  from  bad  actors.  For  employers  who  have  made  safety 
and  health  a  priority,  and  who  seek  a  productive  partnership,  we  will  offer  incentives,  compliance 
assistance,  training  and  education  -  and  we  will  recognize  their  good  efforts.  But  for  those 
employers  who  disregard  their  workers'  safety  and  health  -  and  Mr.  Chairman,  the  sad  fact  is  that 
some  still  do  -  we  will  continue  to  vigorously  enforce  the  law. 

The  second  principle;  old-fashioned  common  sense.  OSHA  is  changing  its  approach  to 
regulations  by  eliminating  or  fixing  out-of-date  and  confusing  standards,  by  identifying  clear  and 
sensible  priorities  for  new  rules,  and  by  employing  flexible  "perfomiance-based"  approaches  where 
feasible.  Recently,  OSHA  completed  a  page-by-page  review  of  its  nearly  3,000  pages  of  regulations. 
The  agency  identified  over  1,000  pages  to  be  eliminated  or  revised. 

The  third  principle:  results  -  not  red  tape.  Many  employers  have  complained  that  OSHA 
inspectors  care  less  about  worker  safety  than  they  do  about  meeting  perceived  "quotas"  for  citations 
and  penalties.  While  OSHA  has  never  used  quotas,  it  has  in  the  past  used  citations  and  penalties  as 
performance  measures.  But  not  anymore.  This  year,  the  new  OSHA  ended  this  practice.  Now 
OSHA's  perfonnance  will  be  measured  by  results  -  by  its  success  improving  the  health  and  safety  of 
American  workplaces. 

These  efforts  have  already  begun  to  reap  rewards  for  employers  and  for  workers.  For 
example,  in  the  Maine  200  program  nearly  200  employers  chose  to  work  cooperatively  with  OSHA  to 
establish  safety  and  health  programs.  Doing  the  job  themselves,  these  employers  identified  about 
fourteen  times  as  many  hazards  as  OSHA  inspectors  would  likely  have  found.  The  bottom  line: 
workers  were  safer  and  healthier,  and  employers  saved  money. 

Reform  or  Wrecking  Ball? 

Now,  let  me  spend  a  few  minutes  on  H.R.  1834.    While  the  President's  "New  OSHA"  initiative 
would  treat  responsible  employers  differently  from  neglectful  ones,  H.R.  1834  would  provide  aH 
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employers  -  including  those  who  disregard  worker  safety  -  with  a  host  of  exemptions  and  defenses 
against  OSHA  enforcement.  All  of  us  agree  that  the  status  quo  will  not  do,  which  leaves  us  with  a 
choice:  reform  or  wrecking  ball?  I  have  several  specific  concerns  with  this  legislation. 

Prevention  Through  Enforcement  For  a  quarter-century,  OSHA  has  focused  on  preventing 
workplace  accidents.  And  the  main  mechanism  has  been  an  enforcement  program  under  which  the 
possibility  of  citations  and  fines  encourages  otherwise  inactive  employers  to  protect  their  workers. 
H.R.  1834  would  abandon  this  preventive  focus,  by  prohibiting  the  agency  from  issuing  citations  and 
penalties  in  the  first  instance  unless  workers  are  killed  or  injured  or  an  imminent  danger  is  present. 
Employers  would  receive  only  a  "notice"  even  where  they  have  ignored  the  most  obvious  hazards 
and  shown  a  blatant  disregard  for  worker  safety.  In  addition,  OSHA's  enforcement  program  would  be 
limited  to  no  more  than  50  percent  of  the  agency's  budget,  more  than  half  of  the  American 
businesses  would  be  exempt  from  OSHA's  general  inspection  program,  and  the  agency  would  be 
precluded  from  increasing  penalties  for  willful  or  repeat  violations. 

The  consequence!)  of  these  kinds  of  changes  would  ripple  through  the  system.  By  taking 
away  the  agency's  enforcement  teeth,  some  companies  would  be  encouraged  to  seek  a  short-term 
cost  advanioge  by  reducing  their  attention  to  workplace  health  and  safety.  And  their  competitors 
would  then  understandably  follow  in  their  path,  launching  a  race  to  the  bottom  that  would  eventually 
endanger  people  and  profits  alike. 

The  General  Duty  Clause.  At  the  heart  of  the  OSH  Act  is  the  "general  duty  clause."  This 
crucial  provision  requires  employers  to  protect  workers  from  all  recognizable  hazards  likely  to  cause 
death  or  serious  harm  -  not  simply  the  relative  few  workplace  dangers  explicitly  addressed  by 
OSHA's  protective  standards.  H.R.  1834  effectively  repeals  this  clause  by  making  it  unenforceable, 
leaving  American  wori<ers  exposed  to  thousands  of  serious  hazards  that  are  not  currently  covered  by 
OSHA  standards.  « 

Standards  Based  on  Profits.  Not  Science.  H.R.  1834  would  eliminate  the  National  Institute 
of  Occupational  Safety  and  Health,  which  for  25  years  has  conducted  vital  research  on  workplace 
hazards,  and  has  been  essential  in  setting  standards  for  asbestos,  vinyl  chloride,  and  lead,  to  name 
just  a  few.  Without  NIOSH's  expertise,  OSHA  would  have  much  greater  difficulty  establishing  the 
extent  of  risks  posed  by  particular  hazards.  In  its  place,  H.R.  1834  would  allow  parties  with  a  direct 
financial  interest  to  participate  in  "peer  review"  panels  that  would  guide  the  development  of 
standards.    Ironically,  H.R.  1834's  regulatory  reforms  are  premised  on  the  notion  that  OSHA  needs 
better  science  to  regulate  workplace  hazards.  Yet  the  bill  would  eliminate  the  only  federal  agency 
that  conducts  research  on  such  hazards. 

Employee  Complaints.  One  of  the  core  premises  of  the  OSH  Act  is  that  where  workers  fear 
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retaliation  from  their  employers,  they  have  a  right  to  seek  OSHA's  help  in  addressing  workplace 
hazards.  But  under  H.R.  1834.  workers  would  be  banned  from  contacting  OSHA  unless  they  had  first 
raised  the  problem  with  their  employer  -  even  when  the  worker  faced  an  imminent  danger  on  the  job, 
and  even  when  bringing  up  the  issue  with  the  employer  could  trigger  retribution.  This  approach  would 
likely  discourage  many  workers  from  raising  legitimate  safety  and  health  concems. 

Layers  of  New  Bureaucracy.  In  the  name  of  deregulation,  H.R.  1834  would  force  OSHA  to 
establish  many  new  layers  of  bureaucratic  process,  and  to  slog  through  each  of  those  layers  before  it 
could  protect  workers  from  emerging  hazards.  The  bill  would  impose  rigid,  "one-size-fits-all"  risk 
assessment  and  cost-benefit  analysis  criteria,  require  costly,  redundant  peer  reviews,  and  establish  a 
new  regulatory  petition  process  to  allow  perpetual  challenge  to  OSHA's  protective  rules.  These 
proposals  would  likely  waste  millions  of  taxpayer  dollars  and  delay  rules  for  months  or  years  at  the 
expense  of  workers'  safety  and  health. 

More  Litigation.  H.R.  1834  establishes  many  new  bases  for  employers  to  challenge  OSHA's 
protective  standards  in  court,  virtually  guaranteeing  years  of  legal  challenges  before  workers  can  be 
protected.  In  the  meantime,  working  men  and  women  would  continue  to  suffer  fatalities,  injuries  and 
illnesses  that  could  otherwise  have  been  avoided.  The  workers  who  would  most  benefit?  Lawyers. 


Employer  Domination.  Employee  involvement  is  one  of  the  most  important  means  of 
improving  workplace  safety  and  health.  And  that  involvement  doesn't  have  to  compromise  workers' 
representational  rights.  Nevertheless,  I  am  afraid  that  in  the  name  of  labor-management  cooperation, 
H.R.  1834  would  allow  employers  to  dominate,  interfere  with  or  otherwise  control  any  labor 
organization  -  in  effect,  to  sit  on  both  sides  of  the  bargaining  table  -  as  long  as  no  contract  is  signed. 


Protecting  Workers  In  America's  Mines 

The  final  objection  I  have  to  H.R.  1834  is  significant,  and  merits  a  more  detailed  discussion. 
This  legislation  would  pose  a  substantial  threat  to  America's  miners  and  America's  mining  industry.  It 
would  force  a  severe  -  and  even  dangerous  -  revision  in  federal  mine  safety  and  enforcement. 

Since  1910,  the  federal  government  has  been  addressing  the  hazards  in  our  nation's  mines. 
Six  decades  before  the  OSHA  law  was  enacted,  the  federal  government  began  fashioning  a  system 
and  a  set  of  rules  that  have  succeeded  in  reducing  death  and  disease  in  the  nation's  mines.  This  bill 
would  be  the  first  federal  statute  ever  to  weaken  protections  for  miners. 

Here's  specifically  what  H.R.  1834  would  do:  If  would  repeal  most  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977.  It  would  merge  the  Mine  Safety  and  Health  Administration  (MSHA),  which 
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enforces  the  Mine  Act,  with  OSHA.  And  cun-ent  mine  safety  and  health  standards  -  with  important 
exceptions  -  would  be  enforced  under  the  weakened  provisions  of  the  worker  safety  law  I  described 
earlier  In  my  testimony. 

But  changing  the  legislative  apparatus  would  do  nothing  to  alter  this  fact:  mining  is  one  of  the 
most  dangerous  industries  in  the  country,  and  in  the  world.  The  work  environment  changes  quickly  — 
and  without  notice.  As  one  hazard  is  corrected,  another  may  appears.  Miners  still  die  in  explosions. 
Miners  still  die  in  roof  falls.  Miners  still  die  in  blasting  accidents.  And  miners  still  develop  black  lung 
and  silicosis  -  because  problems  in  monitoring  and  controlling  dust  levels  have  so  far  been  beyond 
our  capacity  to  solve. 

Sometimes  we  forget  where  the  marvels  of  the  mining  industry  come  from  -  gold  and  gravel, 
salt  and  stone,  computer  chips  and  cosmetics  -  and  what  was  necessary  to  get  them.    But  I  won't 
forget.  On  the  fortunate  occasion  of  Davitt  McAteer's  swearing  in  as  Assistant  Secretary,  I  had  the 
opportunity  to  go  into  the  mines.  There,  far  below  the  earth's  surface,  I  saw  the  work  miners  do  .  .  . 
work  that  demands  sharp  skills  and  hard-won  expertise.  Since  then,  I've  had  a  deep  appreciation  for 
the  courage  shown  by  miners  every  day  -  and  for  the  importance  of  a  safe  and  productive  mining 
industry. 

Now,  with  respect  to  mining,  H.R.  1834  begins  with  a  valid  premise:  that  we  have  made  strides 
over  the  last  several  decades  in  improving  the  health  and  safety  of  our  miners.  But  the  conclusion 
drawn  from  that  premise  -  that  the  Mine  Act  should  be  repealed  and  MSHA  eliminated  -  is  badly 
flawed.  Coal  miners  are  five  times  less  likely  to  be  killed  on  the  job  than  they  were  in  1969,  and 
metal  miners  twice  less  likely  to  die  -  largely  because  we  had  the  law  and  the  agency  in  place.  At 
the  same  time,  productivity  has  soared. 

But  H.R.  1834  would  reverse  much  of  this  progress.  Taken  together,  the  provisions  of  this 
legislation  reflect  an  approach  to  mine  safety  and  health  that  already  has  been  tried  -  and  rejected: 
Mine  inspections  would  be  severely  curtailed,  even  for  gassy  mines  where  the  danger  of  explosion  is 
high.  MSHA's  most  effective  enforcement  tools  would  be  eliminated  or  restricted.  Miners  who  stand 
up  for  safety  would  lose  rights  and  remedies.  The  issuance  of  every  new  mine  safety  and  health 
standard  would  be  subject  to  a  series  of  burdensome  requirements,  likely  to  increase  litigation  and 
regulatory  gridlock.  Existing  standards  -  like  the  standard  for  respirable  coal  mine  dust  that  protects 
miners  from  black  lung  --  would  be  threatened  by  the  same  unnecessary  strictures. 

In  every  respect,  the  ability  of  the  Federal  Government  to  protect  miners  would  be  seriously 
weakened.  H.R.  1834  is  presented  as  a  cost-cutting  measure,  designed  to  make  better  use  of  the 
Federal  Government's  resources  for  occupational  safety  and  health.  Mr.  Chairman,  that  aim  is 
admirable.  Unfortunately,  H.R.  1834  would  mean  greater  risks  for  miners,  without  offering  better 
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protection  for  other  workers. 

But  our  opposition  to  H.R.  1834  should  not  be  seen  as  an  unwillingness  to  pursue  genuine 
reform  and  innovation.  Under  the  leadership  of  Davitt  McAteer,  MSHA  has  worked  hard  at  refining  its 
programs,  with  good  results.  MSHA's  Small  Mines  Summit  focused  on  the  safety  problems  of  small 
mine  and  helped  them  comply  with  the  law.  The  Agency  has  opened  up  its  policy-making  process  to 
the  public.  It  is  re-examining  the  scope  and  purpose  of  its  mine  inspections,  while  increasing 
education  and  training  and  compliance-assistance  efforts.  At  the  President's  direction,  MSHA  has 
reviewed  its  regulations  page-by-page  to  identify  obsolete  rules.  It  is  exploring  the  prospects  for 
negotiated  rule-making,  for  reduced  reporting  requirements,  and  for  minimizing  penalties  for 
non-serious  violations.  MSHA  is  ready  to  expand  on  promising  initiatives  like  these.  But  it  is  not 
ready  to  abandon  its  core  mission. 


A  Commitment  to  Cooperation 

Mr.  Chaimian,  as  I  said  at  the  beginning  of  this  testimony,  you  and  1  differ  -  but  we  differ  more 
about  means  than  about  ends.    And  that  signals  to  me  that  we  can  work  together  toward  a  common 
goal.  Indeed,  I  stand  ready  to  work  with  you  to  mcve  forward  on  this  critical  issue.    I  want  to  work 
with  you  to  respond  to  the  anecdotal  stories  that  have  pervaded  this  debate,  to  check  the  facts  and  to 
fix  problems  where  we  find  them.  I  want  to  tell  you  more  about  the  striking  progress  we  are  making 
with  the  President's  "new"  OSHA  and  our  initiatives  at  MSHA.  And  I  want  to  work  with  you  to  ensure 
that  any  legislative  reforms  make  the  workplace  safe  and  healthy  for  the  millions  of  men  and  women 
who  make  the  American  economy  the  envy  of  the  worid. 

Thank  you  very  much. 
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Employer  Defense  Policy 

During  the  July  26  hearing,  Mr.  Rick  Palmer  asserted  that  OSHA 
will  issue  a  citation  to  an  employer  even  when  employees  simply 
decide  not  to  follow  safety  rules.   Since  the  early  1980 's, 
OSHA's  actual  policy  has  been  the  following: 

When  an  OSHA  compliance  officer  conducts  an  inspection  and 
determines  that  employees  are  systematically  refusing  to 
comply  with  safety  and  health  standards  and  rules,  OSHA  will 
excuse  the  employer  from  a  violation.   The  employer  would 
have  to  demonstrate  that  (1)  his  or  her  employees  had 
received  appropriate  training  and  the  necessary  equipment ; 
(2)  the  employer  had  communicated  and  enforced  the  work 
rules  designed  to  prevent  employee  misconduct;  (3)  the 
employees  failed  to  observe  work  rules  that  led  to  the 
violation;  and,  (4)  the  employer  had  taken  reasonable  steps 
to  discover  the  violation. 
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OSHA  Regulations: 
Benefits  to  WoHcas  and  Employers  Catainly  Justify  the  Costs 

When  OSHA  proposes  a  new  safety  or  health  standard,  or  a  revision  to  an  existing  rule,  it 
examines  the  benefits  of  the  rule,  the  cost  of  complying  with  the  rule,  and  the  economic  and 
technological  feasibility  of  the  rule  for  each  affected  industry,  including  effects  on  small  firms.   OSHA 
calculates  the  dollar  value  of  the  costs  of  the  rule,  but  does  not  place  a  monetary  value  on  workers' 
lives,  safety  or  health.   Instead,  the  benefits  of  OSHA  rules  are  expressed  as  the  number  of  fatalities 
avoided  and  the  number  of  serious  injuries  or  illnesses  prevented. 

Many  of  the  benefits  of  regulation  transcend  any  simple  tallying  of  costs  and  benefits  because 
many  factors  cannot  be  expressed  in  monetary  or  even  quantitative  terms.   It  is  impossible  to 
determine,  for  instance,  the  precise  worth  of  a  new  technology  or  a  changed  work  practice.   It  is  even 
more  difficult  to  place  value  on  the  pain  and  suffering  experienced  by  injured  workers,  or  to  evaluate 
the  loss  of  a  limb  or  the  impairment  of  critical  organs. 

Tliefolbwing  are  just  a  few  examples  of  OSHA  rules,  shoyring  clearly  that  the  benefits  of 
protective  safety  and  health  standards  justify  their  costs. 

Lead  Poisoning:  In  1993,  OSHA  issued  a  rule  to  protect  construction  workers  from  exposure  to 
inorganic  lead,  a  substance  that  is  absorbed  into  the  body  when  it  is  breathed  or  ingested.    The  lead 
accumulates  in  the  blood,  organs  and  bones  and  is  sbwly  released  back  into  the  bloodstream  over  time, 
causing  anemia,  brain  and  nerve  disorders,  high  blood  pressure  and  reproductive  problems. 

Annual  Cost  Estimate: 

'$365  million  to  $445  million 

Annual  Benefits: 

•More  than  24,000  workers  will  be  spared  the  damaging  effects  of  dangerously  high 
blood-lead  levels  every  year. 

•Over  a  ten-year  period,  the  rule  is  projected  to  prevent  more  than  2,300  heart  attacks, 
nearly  700  strokes,  and  up  to  2,000  cases  of  kidney  disease. 

Collapsed  Trenches:  In  1989,  OSHA  issued  a  revised  standard  to  protect  workers  from  accidents 
and  injuries  caused  by  collapsed  trenches  and  cave-ins  at  excavation  sites.   During  the  four-year  period 
beginning  in  1987,  an  average  of  46  U.S.  workers  were  killed  each  year  in  such  accidents,  many  of 
which  were  preventable.   The  rule  requires  employers  to  use  any  of  several  methods  to  protect  their 
workers  from  being  buried  alive. 

Annual  Cost  Estimate: 
•$306  million 

Annual  Benefits: 

•An  estimated  74  workers  will  avoid  dying  of  suffocation  in  collapsed  trenches  or 
excavation-related  accidents,  and  more  than  3,000  workers  will  be  protected  from 
serious  injuries. 
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Exposure  to  Hepatitis  B  and  HIV:  In  December  1991,  OSHA  issued  a  rule  to  protect  workers 
who  are  routinely  exposed  to  hlood  or  other  material  infected  with  the  viruses  that  cause  Hepatitis  B, 
HIV,  or  other  bloodbome  diseases. 

Annual  Cost  Estimate: 
'$817  million 

Annual  Benefits: 

'Nearly  200  workers  will  avoid  death  from  Hepatitis  B,  and  up  to  8,800  workers  will 
avoid  contracting  the  disease  which  is  incurable  and  progressive.    With  respect  to  HIV 
infection,  OSHA  was  not  able  to  make  a  precise  projection  of  the  number  of  job-related 
cases  that  will  be  avoided  .   OSHA  believes,  however,  that  the  precautions  required  by 
the  rule  will  reduce  workers'  exposure  to  HIV,  preventing  them  from  developing  AIDS. 

Confined  Spaces:  In  1993,  OSHA  issued  a  rule  to  protect  workers  from  the  hazards  created  by 
working  in  confined  spaces  (which  pose  special  dangers  to  workers  because  their  size  or  dimension  can 
create  toxic,  asphyxiating,  or  other  life-threatening  atmospheres.) 

Annual  Cost  Estimate: 
•$202  million 

Annual  Benefits: 

•The  lives  of  more  than  50  workers  who  work  in  confined  spaces  will  be  saved  and  more 
than  5,000  such  workers  will  avoid  serious  injuries  every  year  as  a  result  of  the  rule. 

Electric  Power  Generation,  Transmission  and  Distribution:  In  1 994,  OSHA  revised  its  out-of- 
date  consensus  standard  for  electric  power  generation,  transmission  and  distribution  with  performance- 
based  approaches.    The  rule  is  designed  to  proUct  line  workers,  apprentice  line  workers,  general  utility 
mechanics  and  others  from  electrocution  and  injuries  due  to  electric  shock. 

Annual  Cost  Estimate: 

•$41  million  (first year),  and  $22  million  (subsequent years) 

Annual  Benefits: 

•More  than  60  workers  will  be  saved  from  fatal  electrocutions  and  more  than  1,600 
workers  will  avoid  serious  injuries  every  year. 

Lockout/Tagout:  In  1989,  OSHA  issued  a  rule  to  protect  workers  from  the  sudden  activation  of 
machinery  while  its  being  serviced  or  repaired. 

Annual  Cost  Estimate: 

•$214  million  in  the  first  year,  and  $135  million  in  subsequent  years. 

Annual  Benefits: 

•More  than  120  workers  will  be  saved  every  year  by  this  protective  rule  and  more  than 
28,000  workers  will  avoid  serious  injuries. 
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PAPER  RBCVCUNG  CORPORiOlON 


145  MANCHESTER  PLACE         NEWARK.  NEW  JERSEY  07104         TS.  201-485-2009  fax  201-485-0661 


May  23,    1995 


Mrs .    P«gg7  Krishnan 

Occupacional  Safety  &  Health  Administration 

Suits  304 

299  Cherry  Hill  Road 

Paraippany,  Naw  Jersey  0705A 

Dear  Mrs.  Krishnan, 

I  have  been  meaning  to  vnrite  this  letter  some  time  ago,  but  only  recently 
had  the  opportunity.  As  I  am  sure  you  will  recall,  your  office  conducted 
an  inspection  of  our  facility  in  October' of  last  year.  One  of  the  Issues 
that  was  addressed  was  that  of  our  Fire  Prevention/ Fighting  Program. 
To  our  dismay  and  embarrassment  it  was  revealed  that  we  nevsr  actually 
conducted  a  formal  training  program  for  fire  fighting.  As  parr  of  a 
'quick  fix'  program  we  then  conducted  fire  prevention  training  prior 
to  the  abatement  date.  The  training  consisted  ot  the  location  and  use 
ot  rire  extinguishers  and  water  hoses  and  an  evacuation  plan. 
As  happenstance  would  occur,  we  did  in  fact  have  a  fire  about  a  week 
•after  the  training  program  was  conducted.  I  was  amazed  to  see  how  our 
people  ware  able  to  respond.  Thanks  to  our  training,  the  fire  was  out 
quickly.  As  a  waste  paper  recycier,  our  £ear  ot  tire  is  enormous.  Since 
then,  we  have  purchased  additionai  fire  "fighting  equipment  and  conduct 
regular  fire  fighting  drills. 

Please  let  this  letter  aerve  as  a  note  of  appreciation.  Who  knows  what 
could  have  happened  if  it  weren't  for  your  "recommendations  on  Fire 
Prevention  training.  It  is  not  the  most  pleasant  of  experiences  when 
OSHA  walks  thru  your  door  but  it  saves  life  and  injury  from  occuring. 
It  makes  one  realize  why  your  there  in  the  first  place.        * 
Thank  you. 


William  M.  Lehman 
Recycling  Specialist 
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Vorys,  Sater,  Seymour  and  Pease 

S3  East  Cay  Stren  •  Ksi  Ofnoe  Bo>  lOOS  •  OXumiMia  OKIo  43aie-iooe  •  Ifeteptionr  lewi  464«mx>  •  FacsimUe  16M1 46*-e3SO  •  toa  24134s  • 


\nlinr  I  Vi»r\> 


liluaitl  1.  tt><iv- 


Olin.  .1^1.4  17. 


writers  DtiTO  Dial  Numen 

(614)464^219 


May  25, 1995 


Mr.  Howard  Eberts 

U.S.  Department  ofLabor 

Occupational  Safety  and  Health  Administration 

200  North  High  Street 

Columbus,  Ohio  43215 


Re:  Glacier  VanderveU,  Inc 


Dear  Howard: 


I  write  to  compliment  you  on  the  way  that  you  handled  the  closing  conference  yesterday  at 
Glacier  Vandervell.  You  really  did  reflect  a  'T^ew  OSHA"  in  stating  your  interest  in  partidpatiag 
in  the  development  of  "solutions"  and  then  measuring  the  eSectiveness  of  those  solutions.  As  you 
and  I  both  know,  that  is  far  different  from  "Old  OSHA"  which  ^mply  cited  employers  and  sud 
that  the  abatements  of  those  cited  conditions  were  the  problem  of  the  employer.  It  is  my  personal 
sense  that  your  willingness  to  work  with  Glacier  Vandervell  in  the  development  of  priorities  and 
abatement  methods  will  be  well  received  and  achieve  the  desired  positive  results. 


Again,  it  was  good  to  see  you  yesterday  and  I  will  look  forward  to  continuing  tojrork 
wiS^ou  and  your  team  in  implementing  the  appropriate  corrective  action  at  thdr  &cility  in 
"Ci3dwell. 


With  best  regards. 


VeiyiiBly 


yours. 


<^, 


00^    -    ^1 


James  P.  Friedt 


JPF/pp 


^ 
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itoCKFOKD  Drop  Forge  Co. 

2031  NINTH  STREET 
ROCKFORO.  ILLINOIS  61 104-5327  /  AREA  CODE  015  M3-M11 


May  26.   1995 


U.S.  DeparCDcnt  of  Labor 

Occupational  Safety  6  Health  Administration 

344  Smoke  Tree  Business  Park 

Horth  Aurora,  IL  60542-2160 

Mr.  Charles  J.  Shields,  Area  Director 

Re:  Inspection  No.  122307390'^ 


Dear  Mr.  Shields, 

We  had  previously  requested  an  extension  to  5/31/95  on  the  abatement 
of  Citation  No  I,  item  2.  We  are  pleased  to  state  that  we  vera  able 
to  complete  our  work  early,  and  as  of  this  date  all  of  the  items  in 
Citations  1  and  2  have  been  completed. 

These  items  which  were  not  corrected  at  the  time  of  the  inspectloa 
have  nov  been  abated.  Documentation  and/or  photographs  are  attached 
showing  the  work  that  has  been  done.  The  signed  "Certification  of 
Correction"  is  attached,  and  copies  have  been  posted  in  a  manner  and 
place  for  review  by  affected  eaployeea. 

We  appreciate  the  professional  and  competent  manner  in  which  this 
matter  has  been  handled,  and  would  specifically  compliment  Mr.  John 
W.  Wllhelm  for  the  manner  in  which  he  conducted  the  inspection.  We 
would  hope  that  all  OSHA  Inspectors  are  as  knowledgeable  and  pro- 
fessional, as  was  Mr.  Wllhelm. 

We  assume  this  will  bring  the  matter  to  a  close.  However,  please 
advise  if  there  are  any  other  questions  or  problems. 


■TNCM  lit  t  tnu.  r»»j.  nAtt  tumt  ir-s     {■^(^J^'t^IE 
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REYNOLDS  METALS  COMPANY 

Mil  Producit  Oiviaon 
1«  Anwua  •nd47lh  Slreel  •  MoCook.  Mnois  60S2S-3294  .  (706)4854000 

December  3.  1992 


Mr.  Gary  J.  Anderson 

Area  Director,  OSHA 

1600  167th  St. 

Suite  12  \ 

Calumet  City,  IL  60409 

Dear  Mr.  Anderson: 

Reynolds  Metals,  McCook  Plant,  has  recently  reached  a  settlement  agreement  with  your  office 
regarding  a  fatality  accident  to  John  Vandercar,  a  millwright  at  our  plant.  The  safety 
specialist  who  conducted  the  investigation  was  Kathy  Maschmeyer.   While  this  entire  episode 
was  very  insetting  to  the  plant,  1  have  been  asked  on  behalf  of  all  the  employees  who  were 
involved  in  the  investigation  to  offer  our  compliments  to  your  office  on  the  way  that  Kathy 
handled  the  investigation. 

Kathy  was  extremely  thorough  and  did  not  hesitate  to  work  the  long  hours  and  irregular 
schedule  that  were  necessary  to  interview  all  the  people  involved.  She  is  courteous  and 
professional  in  her  dealings  with  people,  but  at  the  same  time  she  has  a  knack  for  putting 
them  at  ease.   We  never  felt  that  she  was  an  adversary-no  one  had  any  reservations  about 
talking  to  her. 

The  most  important  thing  that  we  would  like  to  say  on  Kathy' s  behalf,  though,  is  that  she 
dealt  with  us  in  a  fair  and  objective  way.   We  acknowledge  the  problems  we  were  cited  for 
and  we  will  work  to  correct  them  as  quickly  as  possible.   We  are  happy  that  the  matter  has 
been  resolved  this  quickly  and  we  feel  that  Kathy  was  largely  responsible  for  the  outcome. 
She  is  a  credit  to  your  office. 


Sincerely, 

Jeffrey  F.  Stewart 
Maintenance  &.  Eng.  Supt. 


t:  C.  a.  Jonti.  1. 1.  Hmty.  $.  I.  Saatr.  K.  Hmiclmo^ 
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The  check  for  Metalcraft  of  Mayvllle's  citations  ia  enclosed. 

Sincerely* 

METALCRAFT    OF   NAYVILLZ/    ZHC. 


:robel 
Executive   Vice   President 


JLS/dg 


Ron  Lock,  Manufacturing  Manager,  Metalcraft  of  Mayville 
Ian  Watts,  Compliance  Office,  O.S.  Department  of  Labor 
Mark  Fontaine,  Compliance  Officer,  U.S.  Department  of  Labor 


Enclosure 
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April    13,    1995 


FAONCAIEO  MEIM.  PAOOUOS 


1000  M«io4ac«i  Oit>« 

MoywOk.  Vbconiln  S30M 

U14)9S7-31S0 

Co(p.  Fdi((414)3e7-0199 

Join  Fox  (414)  367-41S7 


O.S.  Department  of  Labor 
Occupational  Safety  &  Health  Admin. 
Mr.  Donald  R.  Brzowski 
4802  E.  Broadway 
Madison,  HI  53716 

Dear  Mr.  Brzouski, 

I  just  wanted  to  follow-up  on  our  meeting  of  April  7,  1995.   I 
want  to  thank  you  and  your  staff  for  the  time  you  took  to  go  over 
the  citations  and  listen  to  our  actions  to  follow-up  on  those 
citations  and  what  we  are  doing  about  them  now  and  what  we  have 
done  in  the  past. 

I  believe  the  informal  settlement  agreement  was  reached  on  a 
win/win  basis  and  Metalcraft  will  be  able,  with  the  knowledge 
learned,  to  do  a  better  job  on  our  safety  objectives  after  this 
inspection  then  we  would  have  had  without  the  inspection  on  our 
own. 

I  do  want  to  reiterate  to  you  the  professionalism  of  your  2 
compliance  officers,  Mr.  Ian  Watts,  and  Mr.  Mark  Fontaine.   No  one 
likes  to  be  informed  that  there  is  a  compliance  officer  at  your 
door,  but  both  Ian  and  Mark  conducted  themselves  in  a  professional 
manner  with  a  helpful  attitude  throughout  the  inspection.   They 
got  to  know  our  employees  and  called  them  by  name,  which  is  how  we 
want  our  employees  and  ourselves  treated.   A  2  week  inspection  is 
demanding  on  everyone,  but  they  worked  around  our  schedule  and 
never  caused  any  unnecessary  hardship  or  work  stoppages,  and  we 
appreciate  that. 

We  will  be  following  up  on  all  the  abatements  and  have  then 
completed  prior  to  the  due  date  and  submitting  an  action  plan  per 
our  informal  agreement.   We  will  be  conducting  our  formal 
supervisor  training  and  I  want  to  thank  you  for  the  packet  of 
information  to  be  used  by  the  trainer  when  talking  with  our 
s.upervisors .   I  had  a  chance  to  read  it  over  and  found  some  very 
helpful,  positive  material  that  I  can  use  when  talking  with  our 
supervisors.   I  am  also  going  to  send  all  of  our  supervisors  out 
to  a  10  hour  OSHA  voluntary  compliance  instruction.   I  know  that  I 
do  not  have  the  experience  of  a  safety  professional  to  teach  our 
supervisors  some  of  the  requirements. they  need  to  have.   Me  are 
also  going  to  send  part  of  our  safety  committee  group  to  the  same 
course. 
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A  CSHO  from  the  Appleton  WI  Area  Office  observed  the 
employer  and  three  of  his  employees  shingling  a  roof  on  a 
new  single-family  home.   The  eave  to  ground  height  was  18 
feet,  so  an  inspection  was  done  under  a  local  emphasis 
program  for  fall  protection.   Mr  Kuchenbecker  was  informed 
about  the  apparent  violation  of  the  existing  standard,  and  a 
discussion  ensued  about  the  new  fall  protection  rule  that 
had  not  yet  taken  effect.   The  employer  expressed  his  fears 
and  apprehensions,  relating  the  rumors  he  had  heard  about 
severe  penalties,  uncompromising  regulators,  and  worksites 
being  closed  down.   He  was  uncertain  that  roofing  work  was 
feasible  while  wearing  harneses  and  ropes.   The  CSHO  offered 
assistance. 

RESULT :   One  week  later,  Mr.  Kuchenbecker  visited  the  Area 
Office,  requesting  that  OSHA  put  on  a  training  session  for 
him  and  other  small  companies  in  the  area.   Mr.  Kuchenbecker 
offered  the  basement  of  his  home  as  the  training  site,  and 
the  session  was  attended  by  45  individuals,  primarily  small 
residential  contractors.   Those  who  attended  were  satisfied 
with  the  presentation,  passed  the  word  and  more  sessions 
were  scheduled. 

One  month  later,  Mr.  Kuchenbecker  visited  the  Area  Office 
again.   He  had  purchased  harnesses  and  lanyard,  and  was 
using  them  on  his  jobs.   After  a  short  break-in  period,  he 
reported  that  the  time  required  for  their  jobs,  especially 
on  steep  roofs,  was  reduced  by  as  much  as  half  when  the  fall 
protection  was  used.   Mr.  Kuchenbecker  said  that  they  were 
doing  their  work  faster,  and  he  was  getting  more  bids 
because  general  contractors  favor  subcontractors  who  comply 
with  OSHA  regulations.   This  employer  has  even  offered  to 
serve  as  a  resource  for  other  small  employers,  and  has 
offered  his  worksite  as  a  setting  to  film  training  videos. 
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Remarks  on  the  National 
Performance  Review 

May  16. 1995 


Thank  you  very  much,  Mr.  Vice  President, 
Secretary  Reich,  Mr.  Dear,  to  our  friends 
from  Maine,  all  of  them,  for  the  fine  work 
they  have  done.  Congresswoman  Norton  and 
members  of  the  DC  City  Council  and  others 
who  are  here,  we're  glad  to  be  in  the  District 
of  Columbia  and  in  one  of  the  most  interest- 
ing workplaces  I've  been  in  in  a  while.  I  want 
to  thank  the  folks  who  work  here  for  making 
us  feel  welcome  and  for  taking  a  litde  time 
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off  from  work  to  let  us  come  in  and  interrupt 
the  flow  of  events.  I'm  sure  that's  not  a  ter- 
rible burden.  [Laughter]  I  want  to  thank  Mr. 
Cawne  for  having  us  here.  Mr.  and  Mrs. 
Gawne  made  us  feel  very  welcome  when  we 
came  in,  and  they  didn't  waste  much  time 
in  establishing  the  producti^^ty  of  their  lead- 
ership bv  pointing  out  that  they  have  6  chil- 
dren and  14  grandchildren,  and  most  of  them 
are  here  today.  [Laughter]  I'd  also  like  to 
say  a  special  word  of  appreciation  to  the  Vice 
President's  reinventing  Government  team 
who  worked  so  hard  on  this — Elaine 
Kamarck  is  here  and  many  others  who 
worked  so  hard  on  it.  I  thank  all  of  them. 

We  have  taken  this  business  of  tiying  to 
make  the  Government  work  and  make  sense 
ver%-  seriously.  We  have  worked  at  it  steadily 
now  for  a  good,  long  while.  We  think  it's  one 
of  the  most  important  things  we  can  do  to 
make  the  American  people  believe,  first  of 
all,  that  their  tax  dollars  are  not  being  squan- 
dered but  instead  are  being  well  spent  and, 
secondly,  to  fulfill  some  important  public  ob- 
jecti\es. 

Protecting  the  health  and  safety  of  our 
country's  workers  is  an  important  national 
value.  It's  something  we  should  all  share. 
From  the  Triangle  Shirtwaist  fire  back  in 
1911,  which  galvanized  the  conscience  of  our 
Nation,  to  the  fire  in  Hamlet,  North  Caro- 
lina, in  1991 — which  I  remember  so  very  well 
because  25  poultry  workers  were  killed  there 
and  thousands  and  thousands  of  people  work 
in  the  poultry  industry  in  my  home  State — 
we  have  recognized  that  we  have  a  special 
responsibility  as  a  people  to  ensure  that 
workers  are  not  put  in  undue  jeopardy.  We 
don't  believe  that  anyone  should  have  to  en- 
danger their  personal  health  or  their  very 
li\es  to  make  a  living  for  their  families,  to 
live  a  life  of  dignity. 

But  still,  in  spite  of  all  the  progress  that 
has  been  made,  over  6,000  Americans  every 
sear  die  at  work.  That's  17  a  day.  And  about 
50,000  more  people  die  each  year  horn  expo- 
sure to  chemicals  and  other  hazards  in  the 
workplace.  Six  million  Americans  are  injured, 
and  the  injuries  alone  cost  our  economy  over 
SlOO  billion  a  year.  So  it  is  obvious  that  we 
still  have  work  to  do  and  that  to  whatever 
extent  we  can  reduce  death  and  injuries  in 
the  workplace,  we  will  not  only  improve  the 
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quality  of  life  in  this  countiv,  we  will  also 
reduce  the  c»st  of  these  terrible  tragedies  in 
ways  that  strengthen  our  economy. 

The  Occupational  Safety  and  Health  Ad- 
ministration nas  been  at  work  in  this  cause 
since  it  was  created  with  bipartisan  support 
in  1970.  Since  that  time,  workplace  deaths 
have  been  cut  in  half.  Cotton  dust  standard 
has  virtually  eliminated  brown  lung  disease. 
Deaths  of  construction  wo'-kers  from  collaps- 
ing trenches  has  been  cut  by  a  third.  There 
have  been  many  achievements  that  all  Ameri- 
cans can  be  proud  of  And  today,  we  should 
reaffirm  that  commitment. 

But  we  also  have  to  recognize  that  like 
other  Government  regulatoiy  agencies, 
OSHA  can  and  must  change  to  keep  up  with 
the  changes  and  the  times.  We  also  recognize 
that  any  organization  that  is  estabhshed  and 
gets  going  in  a  certain  direction,  if  it's  not 
careful,  whether  it's  in  the  public  or  the  pri- 
vate sector,  can  wind  up  pursuing  preroga- 
tives that  strengthen  its  organization  rather 
than  fulBU  its  fundamental  mission. 

That  was  the  briUiance  of  the  story  that 
the  Vice  President  told  about  what  the  Maine 
OSHA  people  did  and  how  they  changed,  not 
only  replacing  yesterday's  Government  with 
a  new  Government  that  fits  the  needs  of  an 
information  age  that  is  less  bureaucratic  and 
that  recognizes  that  the  way  we  protected 
workers'  safety  in  the  last  25  years  may  not 
be  the  best  way  to  do  it  in  the  next  25  years 
but  also  recognizing  that,  frankly,  sometimes 
the  rules  have  simply  become  too  complex, 
too  specific  for  e%'en  the  most  dihgent  em- 
ployer to  follow  and  that  if  the  Government 
rewards  inspections  for  writing  citations  and 
levying  fines  more  than  ensuring  safet)', 
there's  a  chance  you  could  get  more  citations, 
more  fines,  more  hassle,  and  no  more  safety. 

So  we  believe  that  in  this,  as  in  eveiy  other 
area,  we  have  to  constantly  innovate.  And 
we're  announcing  these  initiatives  today. 

Let  me  say  to  you  that  of  all  the  things 
we've  done  in  reim'enting  Government,  this 
one  has  a  particular  personal  meaning  to  me 
because  of  the  experience  I  had  for  so  many 
years  as  the  Governor  of  my  State.  We  were 
one  of  29  States,  first  of  all,  that  had  a  part- 
nership with  OSHA.  And  we  worked  hard 
to  help  implement  the  worker  standards  that 
the  National  Government  set  with  State  peo- 


ple who  worked  in  partnership  with  manufac- 
turers, because  in  the  1980's,  when  manufac- 
turing was  going  downhill  in  America,  we 
were  increasing  manufacturing  employment 
in  my  State,  pardy  because  we  had  that  kind 
of  partnership. 

I  was  interested  in  it  from  a  human  per- 
spective because  I  spent  so  many  hours, 
countiess  hours,  in  literally  hundreds  of  fac- 
tories in  my  State  talking  to  the  people  who 
worked  in  the  factories,  watching  what  they 
did.  And  finally,  I  became  personally  ac- 
quainted with  it  because  for  several  months 
in  one  year  I  was  Governor,  I  took  a  day 
off  a  month  to  work  in  manufacturing  oper- 
ations. That  will  give  you  a  clear  perspective 
about  wanting  to  be  safe  in  the  workplace. 
I  worked  in  a  food  processing  plant.  I  worked 
in  a  joist  manufacturing  operation.  I  helped 
to  make  refrigeraton  from  3  p.m.  to  mid- 
night one  night  on  a  Friday  night.  And  I  even 
worked  in  an  oil  refiner)'.  And  it  gave  me 
a  keen  appreciation,  first  of  all,  for  the  need 
of  people  who  are  operating  these  things  to 
be  treated  in  a  fair  and  sensible  way  by  the 
Government  so  people  could  make  a  hving 
and  they  could  make  a  profit;  and,  second, 
for  the  absolute  imperative  for  people  to  be 
able  to  work  in  a  safe  and  secure  environ- 
ment. 

Unless  you've  ever  seen  one  of  those  huge 
metal  stamping  machines  come  down  on  a 
piece  of  sheet  metal,  you  can't  imagine  what 
it  was  like  to  think  about  the  da^'s  when  peo- 
ple had  to  put  their  hands  under  those  ma- 
chines with  no  guards,  knowing  one  mistake 
would  be  the  hand  would  be  gone  forever. 
Unless  you've  actually  seen  things  like  that, 
it  is  hard  to  visualize  what  is  at  stake  here. 

We  beheve  in  this  country  that  you  can 
do  the  right  thing  and  do  well.  We  believe 
that  is  a  general  principle  that  we  have  to 
have  throughout  die  economy.  Mr.  Correll, 
here  from  Georgia  Pacific — l'\e  been  in 
every  single  one  of  his  operations  in  our 
home  State.  And  they  have  done  some  re- 
markable things.  1  believe  you  can  do  the 
right  thing  and  do  well.  And  we  ha\e  to  see 
day  in  and  day  out  that  we  ha\e  a  Govern- 
ment that  makes  sure  we're  all  trying  to  do 
the  right  thing  and  that  we  can  do  well  at 
the  same  time. 
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That  is  what  we  are  trying  to  do  today, 
saying  to  businesses,  you  have  choice.  You 
can  put  in  place  a  health  and  safety  program 
that  involves  >t)ur  workers  and  that  tries  to 
find  and  fix  hazards  before  an  accident  hap- 
pens, and  OSHA  will  be  a  partner.  There 
will  be  reduced  penalties  or,  in  some  cases, 
no  penalties  at  all.  You  will  be  inspected  rare- 
ly, if  ever.  You  will  get  help  when  you  want 
to  comply.  But  if  a  business  chooses  not  to 
act  responsibly  and  puts  its  workers  at  risk, 
then  there  must  be  vigorous  enforcement 
and  consequences  that  are  serious  when  vio- 
lations are  serious. 

This  new  approach  is  not  an  abstract  one. 
We  have  seen  it.  It  works  in  Maine.  If  it 
worked  in  Maine,  it  will  work  everywhere 
else.  To  borrow  a  phrase  from  politics:  I  hope 
when  it  comes  to  worker  safety,  as  Maine 
goes,  so  goes  the  Nation. 

Secondly,  we  need  to  make  sure  that  work- 
er safety  rules  are  as  simple  and  sensible  and 
flexible  as  they  can  be.  YouVe  already  heard 
the  Vice  President  say  that  OSHA  will  now 
allow  plastic  gas  cans  on  construction  sites. 
That  may  not  sound  like  a  big  deal,  but  it's 
absolutely  maddening  if  you're  on  the  other 
side  of  a  dumb  regulation  like  that.  Until 
now,  OSHA  required  that  work  site  first  aid 
kits  be  approved  by  a  doctor.  That  doesn't 
make  a  lot  of  sense.  So,  from  now  on,  you 
can  buy  one  at  the  drugstore. 

This  is  just  a  downpayment  on  the  things 
that  we  intend  to  do.  As  part  of  the  paee- 
by-page  regulatory  review  I  ordered  earUer 
this  year,  on  June  1st,  I  expect  to  see  dozens 
and  dozens  more  rules  on  my  desk  readv  to 
be  discarded  or  fixed,  including  hundreds  of 
pages  of  detailed  standards  that  have  literally 
oeen  on  the  books  unchanged  since  the  early 
1970*s. 

The  third  thing  we  intend  to  do  is  to  ex- 
tend our  reinvention  to  the  way  men  and 
women  on  the  front  lines  work  with  employ- 
ees and  businesses  to  promote  safety.  I'm  in- 
terested in  results,  not  redtape.  the  Vice 
President  says  that  all  the  time.  We're  deter- 
mined to  make  that  the  rule  of  the  land,  in 
worker  safety,  in  the  environment,  in  eveiy 
other  area  that  we  can  possibly  extend  it  to. 

We're  interested  in  prevention,  not  pun- 
ishment. It  would  suit  me  if  we  had  a  year 
in  this  countty  where  OSHA  did  not  levy  a 


single  fine,  because  if  that  happened,  we'd 
have  safer  workplaces,  more  proauctive  busi- 
nesses, we'd  be  making  more  money  with 
happier  people  going  to  work  every  day. 

We  are  going  to  redesign  OSHA's  offices, 
five  of  them  every  quarter,  to  produce  safety, 
not  just  citations.  We're  cutting  the  time  be- 
tween the  complaint  by  a  worker  and  the  res- 
olution of  a  problem  in  half.  We're  focusing 
inspections  on  the  gravest  hazards.  Already 
if  a  construction  site  has  a  strong  health  and 
safety  program,  inspectors  are  limited  to  the 
biggest  hazards,  lasting  a  few  hours,  not  a 
few  days.  Now  we'll  expand  that  to  other  in- 
dustries as  well. 

We  want  to  use  common  sense  and  market 
incentives  to  save  lives.  Last  year,  the  OSHA 
office  in  Parsippany,  New  Jersey,  had  an 
idea:  Rather  than  fmding  a  hazard,  writing 
a  citation,  fighting  for  months  about  it,  why 
not  give  the  employer  a  financial  incentive 
to  simply  fix  it  on  the  spot?  That  leads  to 
more  safety  and  much  less  hassle.  Lives  are 
already  being  saved  there,  too.  And  today, 
we  are  determined  to  expand  this  so-called 
quick  fix  program  nationwide.  There  really 
are  some  quick  fixes  when  you're  dealing 
with  stale  bureaucracy,  and  we  intend  to  find 
them  all  and  put  them  into  effect.  Giving  em- 
ployers a  choice,  common  sense  regulation, 
common  sense  enforcement:  that  will  be  the 
new  OSHA,  the  right  way  to  protect  the  safe- 
ty of  people  in  the  American  workplace. 

But  even  as  we  take  these  steps,  we  have 
to  recognize  that  there  is  a  very  oifferent  ap- 
proach at  work  here  in  Washington.  The 
leadership  of  the  new  Congress  is  mounting 
an  assault  on  our  ability  to  protect  people 
in  the  worlmlace  at  all.  Responding  to  the 
entreaties  of^powerful  interest,  thev  are  ready 
to  throw  the  baby  out  with  the  oath  water 
and,  in  so  doing,  to  put  at  risk  the  health 
and  safety  of  millions  of  ordinary  American 
workers.  They're  not  trying  to  reform  the  sys- 
tem of  worker  protection  as  we  are  but  in- 
stead to  dismantle  it  and,  therefore,  to  de- 
stroy our  ability  to  pursue  its  fundamental 
purpose. 

Tne  budget  proposed  in  the  Senate  would 
cut  in  half  Uie  funding  for  worker  health  and 
safety,  decimating  enforcement,  research, 
and  even  compliance  assistance,  something 
that  I've  founa  in  my  own  personal  expert- 
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ence  to  be  the  most  important  thing  of  all 
with  employers  of  goodwill.  The  House 
budget  would  even  eliminate  outright  the 
National  Institute  of  Occupational  Safety  and 
Health.  They  say  they  don't  want  redtape, 
but  this  is  an  agency  with  no  inspectors,  the 
National  Institute  of  Occupational  Safety  and 
Health.  They  say  we  should  be  guided  by 
better  scientific  evidence  in  our  work,  and 
I  agree.  This  agency  exists  solely  to  give  us 
better  evidence  to  guide  our  work.  The  Safe- 
ty and  Health  Institute  does  important  work, 
it  doesn't  cost  a  lot  of  money,  and  we  ought 
to  preserve  it. 

The  regulatory  legislation  moving  through 
Congress,  which  was  hterally  written  by  lob- 
byists who  then  wrote  speeches  for  the  Mem- 
bers to  explain  what  it  is  they  were  introduc- 
ing and  supporting,  would  tie  worker  protec- 
tion efforts  up  in  knots.  It  would  override 
every  health  and  safety  standard  on  the  books 
and  let  special  interest  dictate  the  regulatorv- 
process.  They  have  proposed  freezing  all 
Federal  regulations  and  have  gone  after  the 
worker  protection  standards  with  a  little  bit 
of  extra  gusto.  They  don't  want  rigorous  re- 
form. It  looks  to  me  like  they  want  rigor 
mortis.  [Laughter] 

Now,  I  am  the  last  person  in  the  world 
to  stand  up  here  and  defend  some  dumb 
rule,  regulation,  or  practice  or  people  who 
say  that  people  who  are  elected  come  and 
go;  we'll  be  here  in  this  agency  forever;  you 
do  it  our  way  or  not  at  all.  But  we  have 
proved,  we  have  proved,  that  most  Federal 
employees  want  to  do  the  right  thing,  that 
they  want  the  American  people  to  do  right 
and  to  do  well.  We  have  proved  that  we  can 
change  the  culture  of  bureaucracy.  And  we're 
going  to  do  more  of  it. 

So  we  should  reform.  We  absolute))' 
should.  But  we  should  not  roll  back  our  com- 
mitment to  worker  safety.  Remember, 
there's  still  a  lot  of  folks  out  there  working 
in  situations  that  are  dangerous.  And  not 
every  workplace  can  make — be  made  100 
percent  safe.  I  know  that.  And  workers  have 
a  responsibility  to  take  care  of  their  own  safe- 
ty and  to  be  careful  and  to  be  diligent.  I  know 
that.  But  we  have  a  public  responsibility  that 
all  of  us  share  as  Americans  to  work  for  safer 
workplaces. 


If  we  take  that  seriously  and  we  apply  our- 
selves to  the  task  in  the  way  the  Vice  Presi- 
dent and  the  Secretary  of  Labor  have  out- 
lined today,  if  we  follow  the  example  of  the 
fine  OSHA  leaders,  business  leaders,  union 
leaders  like  those  we  recognized  in  Maine 
today,  we  can  do  what  we  need  to  do.  We 
can  do  what  we  need  to  do  and  still  pursue 
the  public  interest. 

We  do  not  have  to  grow  the  American 
economy  by  going  back  to  the  time  when  we 
acted  as  if  worker  safety  doesn't  matter.  It 
does  matter.  It  matters  a  lot  to  people.  And 
just  because  the  Government  has  been  slow 
on  the  uptake  in  the  past,  and  eveiy  now 
and  then  somebody  makes  a  mistake  and 
overreaches,  doesn't  mean  we  can  walk  away 
from  out  fundamental  pubhc  duty. 

So  let's  continue  on  this  path.  Let's  change 
this  thing.  Let's  make  it  work.  Let's  lift  un- 
necessary burdens  and  keep  making  sure 
we're  committed  to  the  health  and  welfare 
of  the  American  workers  so  we  can  do  right 
and  do  well. 

Thank  you  very  much. 

NOTE:  The  President  spoke  at  12:48  p.m.  at  the 
Stromberg  Sheet  Metal  Works,  Inc.  In  his  re- 
marks, he  referred  to  Assistant  Secretary  of  Labor 
for  Occupational  Safety  and  Health  Joseph  Dear; 
Robert  Cawne,  CEO,  Stromberg  Sheet  Metal 
Works,  Inc.,  and  his  wife,  Patricia;  Senior  Pobcy 
Advisor  for  the  Vice  President  Elaine  Kamarck; 
and  A.  D.  "Pete"  Correll,  chairman  and  CEO, 
Geoigia- Pacific  Corp. 
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Introduction:  The  Need  for  OSHA— The  Need  for  OSHA  to  Change 

We  have  to  recognize  that,  done  right,  regulation  protects  our  workers 
from  iiyury,  and  that  when  we  fail,  it  can  have  disastrous  consequences. 
J  believe  we  can  bring  back  common  sense  and  reduce  hassle  without 
strippir^  away  srfeguardsfor  our  children,  our  workers,  our  families. 

President  ainton,   Febniaiy  21,  1995 

A  safe  workplace  is  central  to  our  ability  to  enjoy  health,  security,  and  the  opportunity  to 
achieve  the  American  dream.   Accordingly,  ensuring  worker  safety  in  a  complex  and 
sometimes  dangerous  modem  economy  is  a  vital  function  of  our  government.   Since  OSHA's 
inception  in  1970,   the  agency's  mission  has  been  clear  and  unwavering  for  nearly  25  years: 
"...to  assure  so  far  as  possible  every  working  man  and  woman  in  the  nation  safe  and  healthful 
working  conditions."   That  mission — to  save  lives,  prevent  injuries  and  illnesses,  and  to 
protect  the  health  of  America's  workers — remains  vital  today. 

OSHA  and  its  25  state  partners  have  had  substantial  success.  Since  1970,  the  overall 
workplace  death  rate  has  been  cut  in  half   OSHA's  cotton  dust  standard  virtually  eliminated 
brown  lung  disease  in  the  textile  industry;  deaths  from  trench  cave-ins  declined  by  35  percent; 
OSHA's  lead  standard  reduced  blood  poisoning  in  battery  plant  and  smelter  workers  by  two- 
thirds.   Experience  also  has  shown  that  OSHA  inspections  can  have  real,  positive  results. 
According  to  a  recent  study,  in  the  three  years  following  an  OSHA  inspection  that  results  in 
penalties,  injuries  and  illnesses  drop  on  average  by  22  percent.'    Overall  injury  and  illness 
rates  have  declined  in  the  industries  where  OSHA  has  concentrated  its  attention,  yet  have 
remained  unchanged  or  have  actually  increased  in  the  industries  where  OSHA  has  had  less 
presence. 

OSHA's  pride  in  its  accomplishments  is  tempered  by  two  realities.  First,  despite  OSHA's 
efforts,  every  year  more  than  6,000  Americans  die  from  workplace  injuries,^  an  estimated 
50,000  people  die  from  illnesses  caused  by  workplace  chemical  exposures,^  and  6  million 
people  suffer  non-fatal  workplace  injuries.^  Injuries  alone  cost  the  economy  more  than 


'Wayne  B.  Gray  and  John  T.  Scholze,  "Does  Regulatory  Enforcement  Work?"  Law  &  Society  Rev  27 
(1):177-213,    1993. 

Kjuy  Toscano  and  Janice  Windau,  "The  changing  character  of  fatal  work  injuries,"  Monthly  Labor  Review 
117  (10):17,  October  1994. 

Estimates  derived  from  R.  Doll  and  R.  Peto,  "The  Causes  of  Cancer:   Quantitative  Estimates  of  Avoidable 
Risks  of  Cancer  in  the  United  SUtes  Today,"  7  A^at  Cancer  Inst  66(6):1191-1308,  June  19$1;  J.  Higgenson, 
"Proportion  of  Cancers  Due  to  Occupation,"  Prev  Med  9(2):180-188,  March  1980;  and  P.J.  Landrigan  and  D-B. 
Baker,  "The  Recognition  and  Control  of  Occupational  Disease,"  JL4My4  66(5):676-680,  August  7,  1991. 

Bureau  of  Labor  Statistics,  Survey  of  Occupational  Injuries  and  Illnesses,  1993. 
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$110  billion  a  year/  These  numbers  are  too  high  because  many  workplace  injuries  and 
illnesses  are  predictable  and  preventable.    Workplaces  must  be  encouraged  to  make 
breakthrough  improvements  in  injury  and  illness  rates. 

Second,  in  the  public's  view,  OSHA  has  been  driven  too  often  by  numbers  and  rules,  not  by 
smart  enforcement  and  results.   Business  complains  about  overzealous  enforcement  and 
burdensome  rules.   Many  people  see  OSHA  as  an  agency  so  enmeshed  in  its  own  red  t^e 
that  it  has  lost  sight  of  its  own  mission.   And  too  often,  a  "one-size-fits-all"  regulatory 
^proach  has  treated  conscientious  employers  no  differently  from  those  who  put  workers 
needlessly  at  risk. 

Confronted  by  these  two  realities,  in  its  next  25  years,  OSHA  must  simultaneously  do  two 
things:    Increase  the  protection  of  worker  health  and  safety  and,  at  the  same  time,  decrease 
red  tape  and  paperwork.   To  do  this,  OSHA  is  committed  to  a  reform  of  the  way  it  does 
business,  so  that  it  can  keep  pace  with  the  workforce  and  problems  of  the  future.   Above  all 
else,  the  new  OSHA  will  seek  to  ensure  that  safety  is  promoted  and  protected  by  those  in  the 
workplaces  themselves — managers  and  workers  at  the  worksite. 

To  this  end,  the  Clinton  Administration  announces  three  sets  of  regulatory  reform  initiatives 
to  enhance  safety,  trim  paperwork,  and  transform  OSHA. 

■  The  New  OSHA:   OSHA  will  change  its  fundamental  operating  paradigm 
from  one  of  command  and  control  to  one  that  provides  employers  a  real  choice 
between  partnership  and  a  traditional  enforcement  relationship. 

■  Common  Sense  Regulation:   OSHA  will  change  its  approach  to  regulations 
by  identifying  clear  and  sensible  priorities,  focusing  on  key  building  block 
rules,  eliminating  or  fixing  out-of-date  and  confusing  standards,  and 
emphasizing  interaction  with  business  and  labor  in  the  development  of  rules. 

■  Results,  Not  Red  Tape:   OSHA  will  change  the  way  it  works  on  a  day-to-day 
basis  by  focusing  on  the  most  serious  hazards  and  the  most  dangerous 
workplaces  and  by  insisting  on  results  instead  of  red  tape. 

OSHA  is  not  changing  direction  because  it  has  changed  its  ultimate  destination,  but  to  reach 
its  destination  in  a  better  way.    That  destination — an  America  whose  workplaces,  as  far  as 
possible,  are  free  from  hazards  that  cause  or  are  likely  to  cause  death  or  physical  harm — must 
be  kept  in  sight  at  all  times.   And  employers  who  neglect  safety  and  endanger  their  workers 
will  continue  to  face  strict,  vigorous  enforcement.   Regulatory  reform  that  endangers  the  lives 
of  workers  is  no  reform  at  all. 


National  Safety  Council,  i4  cci</ent  Facts  QXhsca,  IL,  1994),  p.  35. 
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The  regulatory  reform  initiatives  that  follow  (The  New  OSHA  and  Common  Sense 
Regulation)  and  OSHA's  commitment  to  fundamental  organizational  changes  (Results,  Not 
Red  Tape)  are  the  tools  to  address  these  national  safety  and  health  problems.*'  Appendix  A  of 
this  report  contains  OSHA's  six  principles  for  implementing  the  initiatives,  and  Appendix  B 
briefly  describes  each  initiative. 


The  New  OSHA:  Partnerehip  or  Strong,  Traditional  Enforcement 

Not  all  workplaces  are  alike;  not  all  employers  are  equally  responsible.   Yet  too  often,  today's 
regulatory  scheme  applies  a  "one-size-fits-all"  ^proach  that  treats  all  workplaces  and  all 
hazards  equally.   In  the  most  significant  reform  unveiled  in  this  report,  OSHA  will  take  steps 
to  treat  employers  w^io  have  aggressive  health  and  safety  programs  differently  from  employers 
who  lack  such  efforts.   In  effect,  employers  will  be  offered  a  choice  of  how  they  will  be 
regulated  by  OSHA.   This  approach  has  the  potential  to  dramatically  increase  safety  and  ease 
the  adversarial  relationship  between  regulators  and  business,  by  putting  primary  responsibility 
for  ensuring  safety  in  the  hands  of  managers  and  workers  at  worksites  across  the  country. 

At  its  core,  this  new  approach  seeks  to  encourage  the  development  of  worksite  health  and 
safety  programs.   In  a  health  and  safety  program,  employers  and  employees  work  together  to 
find  the  best  solutions  to  the  particular  problems  of  their  workplace.   OSHA  will  be  looking 
for  programs  with  these  features:    management  commitment,  meaningful  participation  of 
employees,  a  systematic  effort  to  find  safety  and  health  hazards  whether  or  not  they  are 
covered  by  existing  standards,  documentation  that  the  identified  hazards  are  fixed,  training  for 
employees  and  supervisors,  and  ultimately  a  reduction  in  injuries  and  illnesses. 

To  spur  the  spread  of  these  programs,  employers  will  be  offered  a  clear  choice: 

For  firms  with  strong  and  effective  heailfa  and  safety  programs:   partneRbip.   OSHA 
recognizes  that  many,  if  not  most,  employers  are  interested  in  protecting  the  safety  of 
their  workers.   Those  who  choose  to  work  with  their  employees  and  with  OSHA  in 
reducing  injuries  and  illnesses  will  find  OSHA  to  be  a  willing  partner.   For  fully 
committed  employers  who  are  truly  exceptional  in  eliminating  hazards  and  reducing 
injuries  and  illnesses,  OSHA  will  provide  special  recognition  including  the  lowest  priority 
for  enforcement  inspections  (which,  given  remaining  priorities,  means  that  inspections  will 
be  quite  rare);  and  the  highest  priority  for  assistance,  appropriate  regulatory  relief,  and 
penalty  reductions  of  up  to  100  percent.   For  those  firms  that  are  well  intentioned  but 
have  room  for  improvement,  OSHA  will  offer  a  sliding  scale  of  incentives  depending 
upon  the  degree  to  which  the  employer  demonstrates  real  efforts  to  find  and  fix  hazards. 


*  It  should  be  noted  that  the  OSHA  program  is  delivered  in  40  percent  of  the  nation's  workplaces  by  the  25 
states  that  operate  OSHA-approved  plans.   As  OSHA's  partners,  the  states  will  continue  to  be  actively  involved 
in  the  "change"  process.   The  states  will  be  encouraged  to  adopt  similar  policies  but  also  may  choose  to 
experiment  with  other  alternatives. 
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For  firms  diat  do  not  implement  strong  and  effective  health  and  safety  programs: 
traditional  OSHA  enforcement   In  contrast,  firms  that  do  not  step  up  their  efforts  to 
ensure  safety  in  the  workplace  will  continue  to  face  strong  and  traditional  OSHA 
enforcement  procedures.    (In  time,  the  spread  of  health  and  safety  programs  will  allow 
OSHA  to  devote  greater  enforcement  resources  to  these  firms.)   In  short,  for  those  who 
have  a  history  of  endangering  their  employees  and  are  unwilling  to  change,  OSHA  will 
rigorously  enforce  the  law  without  compromise  to  ensure  that  there  are  serious 
consequences  for  serious  violators. 

Some  of  the  initiatives  underway  in  this  new  partnership  approach  are  identified  briefly  in  the 
following  paragraphs  as  well  as  in  Appendix  B. 

Nationalize  the  "Maine  200"  Concept 

OSHA's  Maine  200  program  offers  a  real  choice  for  employers  who  seriously  want  to  work 
with  OSHA  to  reduce  injuries  and  illnesses.   In  the  Maine  200  program,  instituted  in  1993,  the 
200  Maine  companies  with  the  highest  number  of  injuries  were  offered  a  choice:  Work  in 
partnership  to  improve  safety  or  face  stepped-up  enforcement.    (All  but  two  firms  chose 
partnership.)   The  firms  received  assistance  in  developing  strong  health  and  safety  programs. 
At  the  same  time,  they  were  given  the  lowest  priority  for  inspection  (in  other  words, 
inspections  generally  occurred  only  if  there  were  complaints  about  serious  accidents).   The  key 
to  success  is  encouraging  employers  to  work  with  their  employees  in  hazard  identification  and 
safety  awareness,  rather  than  have  those  workers  depend  solely  on  OSHA  inspectors. 

The  Maine  program  is  extremely  promising.  In  two  years,  the  employers  self-identified  more 
than  14  times  as  many  hazards  as  could  have  been  cited  by  OSHA  inspectors  (in  part,  because 
OSHA's  small  staff  could  never  have  visited  all  1,300  worksites  involved).    Nearly  six  out  of 
ten  employers  in  the  program  have  already  reduced  their  injury  and  illness  rates,  even  as 
inspections  and  fines  are  significantly  diminished. 

OSHA  will  expand  the  most  successful  features  of  this  program  nationwide.   These  successful 
elements  include  using  worksite-specific  data  to  help  identify  high-hazard  workplaces, 
providing  information  to  employers  about  effective  safety  and  health  programs,  offering 
employers  a  choice  in  how  they  want  to  work  with  OSHA,  ensuring  management  commitment 
and  worker  involvement,  and  modifying  enforcement  policies  for  high-performance  employers. 

Focused  Inspections  for  Employers  with  Strong  and  Effective  Safety  and  Health  Programs 

Construction  is  a  high-hazard  industry.  Yet  here,  too,  a  strong  health  and  safety  program  can 
protect  workers  without  unduly  burdensome  federal  inspections.    Where  OSHA  finds  an 
effective  program  operating  onsite,  the  agency  conducts  an  inspection  limited  to  the  top  four 
hazards  that  kill  workers  in  the  construction  industry — falls  from  heights,  electrocution, 
crushing  injuries  (e.g.,  trench  cave-ins),  and  being  struck  by  material  or  equipment.   If  these 
hazards  are  well  controlled,  the  inspector  closes  the  inspection  promptly  and  leaves  the  site. 
Conversely,  where  a  safety  and  health  program  has  not  been  established  or  is  ineffective, 
OSHA  conducts  a  complete  site  inspection  with  full  citations. 
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OSHA  will  be  expanding  the  focused  inspection  concept  to  other  employment  sectors  and  will 
work  with  targeted  industries — chosen  based  on  their  injury  and  illness  rates  and  other 
data — to  (1)  encourage  the  adoption  of  effective  safety  and  health  programs  and  (2)  identify 
the  most  serious  hazards  in  those  industries  for  focused  attention  during  inspections. 
Development  of  recommendations  for  the  Assistant  Secretary  will  be  made  by  the 
Enforcement/Litigation  Strategy  Standing  Committee  in  July  with  implementation  of  a  focused 
inspection  program  in  selected  industry  sectors  targeted  for  August  1995. 

Incentives  for  Employers  with  Scfety  and  Health  Programs 

To  encourage  employers  to  reduce  death  and  injury  by  implementing  safety  and  health 
programs  on  a  continuing  basis,  OSHA  will  grant  an  array  of  penalty  adjustments  based  on  the 
vigor  and  effectiveness  of  the  program. 

If,  for  example,  OSHA  finds,  during  the  course  of  a  workplace  inspection,  that  an  employer 
has  implemented  a  superior  safety  and  health  program,  it  will  grant  large  reductions — up  to 
100  percent — in  the  penalties  that  would  otherwise  be  assessed  for  violations  found.   For 
employers  vAio  have  less  effective  programs  in  place  but  are  making  good-faith  efforts,  OSHA 
will  grant  a  sliding  scale  of  incentives.   To  qualify,  the  employer's  program  must  include  each 
of  the  recognized  elements  of  a  good  safety  and  health  program,  which  must  be  effective  in 
practice  and  not  just  on  paper.   As  evidence  of  a  program's  effectiveness,  OSHA  will  expect  to 
fmd  that  the  workplace  has  a  low  injury  and  illness  rate,  that  the  employer  has  in  fact  found 
and  fixed  most  hazards,  that  the  workplace  has  not  been  cited  in  the  past  three  years  for  the 
gravest  types  of  violations,  that  the  inspection  was  not  prompted  by  an  employee  fatality  or 
catastrophic  accident,  that  any  violations  found  in  the  current  inspection  are  comparatively 
minor,  and  that  the  employer  is  prepared  to  correct  any  violations  found. 

Employee  Participation  in  S<rfety  and  Health  Efforts 

OSHA  will  promote  worker  participation  in  efforts  to  achieve  safe  and  healthful  workplaces. 
Employers  have  an  obvious  interest  in  working  with  their  employers  to  improve  safety  and 
health  at  their  own  establishments.   Workers  possess  a  keen  awareness  of  hazards  to  which 
they  are  exposed.   Many  workplaces  have  tapped  into  this  important  resource  and  achieved 
successful  results  with  innovative  approaches  that  involve  safety  and  health  programs  and 
cooperative  efforts  between  management  and  workers. 


Common  Sense  Regulation 

A  second  set  of  initiatives  seeks  to  streamline  and  rationalize  the  body  of  regulations  on 
OSHA's  books.   Such  reform  will  provide  needed  clarity  for  employers  and  workers.   For 
example,  to  this  day  many  of  OSHA's  rules  date  from  voluntary  industry  standards  that  were 
adopted  v^olesale  at  the  time  the  agency  was  created  in  1970 — ironically,  many  of  the 
standards  that  today  are  most  criticized  for  complexity  and  verbosity.   OSHA  has  already  used 
focus  group  methods  to  assess  problems  with  the  readability  and  format  of  its  rules  and  will 
continue  to  improve  in  this  area. 
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To  develop  standards  that  make  sense,  OSHA  has  established  a  four-point  regulatory  strategy: 
identify  clear  and  sensible  priorities,  focus  on  key  building  block  rules,  eliminate  or  fix 
out-of-date  or  confusing  standards,  and  emphasize  interaction  with  business  and  labor  in  the 
development  of  rules. 

Priority  Planning  Process 

OSHA  has  been  working  together  with  more  than  200  stakeholders  in  business,  labor, 
professional  associations,  and  state  government  to  identify  the  most  pressing  new  priorities  for 
agency  action.    Some  of  these  will  be  scheduled  for  rulemaking,  but  the  majority  will  be 
addressed  through  workplans  developed  following  consultations  with  labor  and  industry.   Some 
of  the  issues  suggested  for  priority  attention  include  occupational  asthma,  reproductive  hazards, 
metalworking  fluids,  asphalt  fumes,  commercial  diving,  welding  hazards,  workplace  violence, 
and  motor  vehicle  accidents. 

■A  Logical  Frameworit  of  Basic  Building  Blocks 

OSHA  is  working  together  with  business  and  labor  to  develop  an  approach  for  employer  safety 
and  health  programs  that  will  establish  provisions  for  fmding  and  fixing  workplace  hazards  to 
reduce  injuries  and  illnesses  on  the  job.    For  the  first  time,  this  will  provide  employers  who 
want  to  understand  and  comply  with  OSHA  regulations  a  clear  starting  place  and  a  roadmap 
through  the  rest  of  the  rules.   It  will  be  a  flexible,  performance-based  zppio2u:h  developed 
through  partnership  with  business  and  labor.    It  will,  however,  be  sufficiently  specific  so  that 
employers  will  understand  OSHA's  basic  expectations  and  will  know  how  to  meet  them. 

Some  of  the  basic  building  blocks  are  now  scattered  throughout  many  standards  in  an 
imcoordinated  fashion  and  need  to  be  consolidated.    Among  these  are  training  programs, 
maintenance  of  records,  monitoring  of  risk  exposure,  and  medical  surveillance.    In  addition  to 
consolidating  such  provisions  in  its  safety  and  health  program,  OSHA  will  imdertake  a  general 
consolidation  of  duplicative  elements  across  current  standards. 

Lnprove,  Update,  and  Eliminate  Confusing  and  Out-of-Date  Standards 

At  the  direction  of  the  President,  OSHA  is  in  the  process  of  reviewing  all  of  its  69S  separate 
rules  to  identify  those  that  need  to  be  revoked  or  revised  because  they  are  obsolete,  confusing, 
inconsistent,  or  duplicative.   Although  the  full  report  will  be  not  be  ready  until  June  199S, 
several  promising  actions  can  be  announced  at  this  time. 

Repair  of  Problem  Rules:  OSHA  will  act  to  fix  numerous  regulatory  provisions  that 
are  most  obviously  in  need  of  repair  and  can  be  handled  quickly.   For  example: 

■  Today,  plastic  gas  cans  are  allowed  in  manufacturing  work  sites  but  are  not 
allowed  on  construction  sites,  even  if  they  have  been  ^proved  by  local  fire 
marshals. 
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■  OSHA  allows  only  radiation  signs  with  purple  letters  on  a  yellow 
background,  while  the  Department  of  Transportation  allows  only  those 
that  are  black  on  yellow. 

■  OSHA  needlessly  requires  that  worksite  first-aid  kits  be  approved 
by  a  physician. 

As  part  of  its  effort  to  bring  common  sense  to  its  rulemaking  activities,  OSHA  also  will 
review  its  standards  to  determine  v^ch  should  be  rewritten  in  plain  English.   OSHA  also  will 
maximize  use  of  performance  standards  that  set  outcome  goals  for  regulated  workplaces  and 
minimize  the  use  of  design  standards  tiiat  mandate  the  process  by  wiiich  employers  must  meet 
tiieir  obligations. 

The  following  three  initiatives  focus  on  increasing  interaction  with  business  and  labor  in 
addressing  challenging  workplace  health  and  safety  issues: 

Hazard  Communication  and  the  lUght  to  Know 

OSHA  will  request  its  National  Advisory  Committee  on  Safety  and  Health  to  convene  a 
working  group  to  identify  ways  to  improve  hazard  communication  in  the  workplace.   The 
committee  will  be  asked  to  provide  OSHA  with  recommendations  in  six  months  that  will 
enable  OSHA  to  focus  on  the  most  serious  hazards,  to  simplify  material  safety  data  sheets,  to 
reduce  the  amount  of  required  paperwork,  and  to  improve  the  effectiveness  of  worker  training. 

New  Approaches  to  New  Hazards 

Work-related  musculoskeletal  disorders — such  as  tendinitis,  carpal  tuimel  syndrome,  and  low 
back  pain — are  leading  causes  of  suffering  and  disability  in  the  workplace  today.     The 
average  cost  to  business  is  $29,000  per  musculoskeletal  disorder.   The  number  of 
ergonomically  related  disorders  is  increasing  dramatically:   Six  out  of  ten  new  occupational 
illnesses  reported  to  the  Bureau  of  Labor  Statistics  in  1992  were  disorders  associated  with 
repeated  trauma.   Ergonomics,  the  science  of  designing  jobs  to  fit  people,  provides  tools  to 
address  these  problems. 

Once,  OSHA  might  have  promulgated  a  detailed,  lengthy  specification  standard  to  address 
ergonomics,  resulting  in  rigid  and  inflexible  requirements.  Today,  using  a  new  "common 
sense"  ^proach,  OSHA  instead  is  seeking  to  address  the  issues  of  ergonomics  by  working 
with  business  and  labor  on  ergonomics  initiatives,  including  training  and  education,  technical 
assistance,  and  regulatory  approaches.   OSHA's  effort  will  reward  high-performance 
employers,  support  employers  requesting  assistance,  and  address  employers  who  fail  to  keep 
workplaces  free  of  recognized  and  serious  ergonomically  related  hazards. 
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OSHA  k  Involvement  in  Non-Traditional  Sectors 

It  makes  sense  for  OSHA  to  pay  most  attention  to  the  places  where  most  people  are  working. 
The  rapidly  growing  service  sector  poses  new  safety  and  health  challenges  for  industry,  labor, 
and  government.  For  example,  the  Bureau  of  Labor  Statistics  reported  that,  in  1993,  six  of  the 
ten  industries  with  the  largest  numbers  of  workplace  injuries  were  in  the  service  sector. 
Employees  in  health  care,  fast  food,  temporary  service  companies,  and  automobile  repair 
facilities  experience  injury  and  illness  rates  equaling  or  exceeding  those  in  high-hazard 
manufacturing  industries  such  as  steel,  textiles,  and  paper.   OSHA  intends  to  work  strategically 
with  industry  and  labor  leaders  to  develop  cooperative  programs,  collaborative  training  and 
education,  focused  enforcement,  and  meaningful  regulatory  approaches  to  address  these 
problems. 


Common  Sense  Enforcement  Results,  Not  Red  Tape 

Equally  as  important  as  the  content  of  the  rules  OSHA  enforces  is  the  way  it  enforces 
them — the  way  that  the  agency's  900  inspectors  and  other  employees  do  their  business.   While 
maintaining  its  commitment  to  worker  safety,  OSHA  is  developing  new  ways  to  meet  those 
goals  that  result  in  less  red  tape  and  more  flexibility  in  dealing  with  those  in  the  private  sector. 
These  changes  are  occurring  throughout  OSHA  on  a  number  of  fronts. 

In  the  past,  OSHA  inspectors  were  measured  not  on  the  basis  of  safety  at  the  workplace,  but 
on  the  basis  of  violations  found.    OSHA  cited  employers  not  only  for  genuine  safety  hazards, 
but  also  for  minor  or  paperwork  violations.   In  the  past  two  years,  the  agency  has  sought  to 
inject  some  simple  conamon  sense  into  the  enforcement  process: 

■  Citations  for  violations  of  paperwork  requirements  are  declining. 

■  OSHA  inspectors  no  longer  penalize  employers  who  have  not  put  up  the  required 
OSHA  poster  if  the  employer  agrees  to  post  it  right  away. 

■  OSHA  has  issued  new  inspection  guidelines  that  will  better  assure  that  employers 
are  not  fined  for  failure  to  have  a  material  safety  data  sheet  for  a  common 
consumer  product  that  is  used  as  it  would  be  used  in  the  home. 

■  OSHA  inspectors  have  been  told  clearly  that  there  are  no  nimieric  inspection  goals 
and  that  their  performance  will  not  be  judged  by  the  number  of  citations  and  fines 
they  issue  but  by  their  success  in  fmding  and  reducing  hazards  associated  with 
injuries  and  illnesses. 

This  transformation  in  the  agency's  organizational  ciJture  must  accelerate.   To  this  end, 
OSHA's  management  and  employees  are  working  with  outside  management  consultants  to 
continue  the  process  of  change,  so  that  in  years  to  come,  the  agency's  employees  feel 
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empowered  to  use  judgment  and  common  sense  to  protect  workers.   In  addition,  OSHA  is 
launching  several  reinvention  initiatives  designed  to  inject  common  sense  in  the  way  OSHA 
front-line  workers  interact  with  both  the  private  sector  and  the  states. 

Field  Office  Redesign — Getting  Results  and  Improving  Performance  (GRIP) 

OSHA  understands  that  real  change  will  result  only  from  reinventing  the  way  its  own  staff 
performs.   OSHA  is  redesigning  the  structure  and  operation  of  its  area  offices  to  provide  better 
public  service  and  to  increase  its  ability  to  reduce  injuries,  illnesses,  and  deaths  in  the 
workplace.   A  team  of  agency  workers  and  managers  has  developed  a  model  area  office  that  is 
now  being  tested  in  seven  pilot  offices  and  will  soon  be  expanded  to  all  of  OSHA's  67  area 
offices — at  the  rate  of  five  offices  every  quarter. 

The  model  redesign  has  four  main  components:  (1)  using  problem-solving  techniques  and  data 
analysis  to  identify  and  address  the  leading  causes  of  death,  injury,  and  illness; 

(2)  using  technologies  such  as  computers  and  video  cameras  to  streamline  work  processes; 

(3)  organizing  the  staff  into  specialized  Response  Teams  that  will  respond  to  requests  for 
agency  services  and  Strategic  Intervention  Teams  that  will  target  agency  initiatives  and 
problem-solving  strategies;  and  (4)  evaluating  performance  on  the  basis  of  data  and  actual 
results  achieved,  not  just  the  number  of  agency  activities. 

Strengthen  OSHA  !p  Partnership  with  State  Programs 

OSHA  will  establish  a  new  relationship  with  its  state  plan  partaers,  encouraging  them  to 
experiment  with  innovative  ways  to  prevent  injuries  and  illnesses.   Instead  of  monitoring  the 
states  by  comparing  federal  and  state  activities,  OSHA  will  assess  resxilts  in  each  state  and  will 
encourage  innovations  by  states  that  increase  the  effectiveness  of  their  programs  in  ways  that 
may  differ  from  the  federal  practice  if  they  are  as  likely  to  reduce  injuries  and  illnesses. 

"Qtdck  Fix":  Incentives  for  Fixing  Hazards  Qidckly 

Today,  after  an  OSHA  inspector  finds  a  violation,  the  employer  can  contest  the  citation  for 
months,  resulting  in  cost  and  confrontation — and  no  increased  safety.   As  an  incentive  to  abate 
hazards  immediately,  OSHA  has  successfully  experimented  with  a  "quick-fix"  program.   Using 
this  model,  compliance  officers  reduce  penalties  for  violations  that  are  abated  during  die 
inspectioa   This  policy  encourages  employers  to  increase  employee  protection  immedi- 
ately, vsdiile  freeing  OSHA  employees  from  monitoring  abatement  and  follow-up  p^erwork. 

Improvements  in  Inspection  Targeting  System 

OSHA  will  improve  the  system  it  uses  to  identify  and  target  agency  inspections  to  those 
employers  who  have  serious  workplace  problems  and  refuse  to  correct  them.   OSHA's  current 
industry-based  targeting  system  treats  all  employers  in  an  industry  group  alike,  regardless  of 
their  individual  safety  and  health  performance.  In  every  industry,  however,  some  workplaces 
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are  more  hazardous  than  others,  and  it  is  these  unsafe  worksites  that  should  be  targeted  for 
strong  inspection.   Relying  on  data  that  the  agency  will  begin  collecting  in  Fiscal  Year  1 995 
from  a  variety  of  internal  and  external  sources,  including  data  from  state  workers' 
compensation  agencies,  the  agency  will  focus  its  enforcement  activities  on  employers  with 
unusually  high  rates  of  workplace  injury  and  illness  and  a  record  of  serious  and  repeated 
OSHA  violations.   This  will  vastly  improve  OSHA's  ability  to  focus  its  resources  on 
employers  wiio  ignore  safety  and  health  rules  and  put  their  employees  at  risk. 

Compliance  Assistance  Through  Information  Technology 

The  agency  has  implemented  a  number  of  information-dissemination  projects  and  plans  to 
undertake  new  initiatives  to  improve  the  availability  of  safety  and  health  data  to  the  public 
through  a  variety  of  electronic  means.   These  actions  are  needed  in  response  to  an  increasing 
demand  for  safety  and  health  information  from  employers,  employees,  and  others  who  are 
attempting  to  provide  working  men  and  women  with  safe  and  healthful  workplaces.    OSHA 
recognizes  that  an  informed  safety  and  health  community  is  better  able  to  recognize  and 
protect  itself  from  workplace  hazards. 

To  address  this  need,  OSHA  introduced  in  1992  the  OSHA  CD-ROM,  which  provides  in  one 
convenient  format  a  wealth  of  information  about  occupational  safety  and  health  and  OSHA 
regulations.   This  CD-ROM  has  been  one  of  the  top-selling  items  offered  by  the  Government 
Printing  Office.    OSHA  also  will  encourage  more  public  involvement  and  input  in  the 
regulatory  process  by  routinely  disseminating  the  text  of  proposed  and  final  standards  through 
the  OSHA  CD-ROM  and  the  Department  of  Labor  Electronic  Bulletin  Board.   To  promote 
public  awareness  and  analysis  of  OSHA's  enforcement  activities,  OSHA  is  compiling  its  20 
years  of  enforcement  data  on  a  two-disk  CD-ROM  set.   To  promote  easy  public  access  to 
OSHA  standards  and  interpretations,  OSHA  is  developing,  in  coordination  with  the 
Environmental  Protection  Agency,  the  OSHA  System  for  Compliance  Assistance  and  Referral 
(OSCAR).     To  provide  special  assistance  to  small  businesses,  OSHA  also  is  working  with  the 
National  Performance  Review  to  provide  electronic  access  to  regulatory  information  and 
services  through  the  Internet. 

Measuring  OSHA  's  Performance 

To  help  tiie  agency  accurately  gauge  the  success  of  its  endeavors,  OSHA  is  developing  a 
comprehensive  performance  measurement  system  that  will  shift  the  focus  from  tracking 
activities  to  monitoring  results.   In  the  past,  OSHA  used  enforcement  statistics,  such  as  the 
number  of  inspections,  to  assess  its  effectiveness,  even  though  these  numbers  do  not  directly 
relate  to  OSHA's  goal  of  reducing  fatalities,  injuries,  and  illnesses.   Under  the  revised  system, 
which  will  be  phased  in  over  the  next  several  years,  OSHA  will  have  information  that  will 
improve  the  agency's  ability  to  quantify  its  successes,  identify  the  most  efficient  and  effective 
program  mix,  and  promote  the  development  of  programs  and  policies  based  on  solid,  objective 
information. 
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APPENDIX  A 
OSHA'S  PRINCIPLES  FOR  PROTECTING  AMERICA'S  WORKERS 


OSHA's  purpose  is  to  save  lives,  prevent  workplace  injuries  and  illnesses,  and 
protect  the  health  of  all  America's  workers.   This  includes  efforts  to  protect  groups 
of  workers  who  are  small  and  imorganized  but  who  are  particularly  vulnerable  or 
v^o  face  special  hazards. 

Whenever  possible,  OSHA  will  seek  and  expect  implementation  of  hazard  control 
strategies  based  upon  primary  prevention  (i.e.,  strategies  which  focus  on  fixing  the 
underlying  causes  of  problems  and  reducing  hazardous  exposures  at  their  source). 

OSHA  will  initiate  strategic,  public-private  partnerships  to  identify  and  encourage 
the  spread  of  industry  best  practices  to  solve  national  problems. 

Employer  commitment  and  meaningful  employee  participation  and  involvement  in 
safety  and  health  is  a  key  ingredient  in  effective  programs. 

All  safety  and  health  services,  resources,  rules,  and  information  must  be  readily 
accessible  and  understandable  to  employees,  employers,  and  OSHA's  staff. 

OSHA  intends  to  be  a  performance-oriented,  data-driven  organization  that  places 
the  highest  premium  on  real  results  rather  than  activities  and  processes.    OSHA's 
programs  must  be  judged  according  to  their  success  at  eliminating  hazards  and 
reducing  injuries  and  illnesses. 
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APPENDIX  B 
BRIEF  DESCRIPnONS  OF  OSHA  INITIATIVES 

1.        Nationalize  tiie  "Maine  200"  Concept 

Action:  OSHA  will  implement  programs  nationwide  based  on  the  "Maine  200"  concept. 

Background:  In  1993,  OSHA  tried  a  new  workplace  safety  and  health  program  in  the  State  of 
Maine.   Using  employer-specific  data,  OSHA  found  the  200  employers  with  Maine's  highest 
number  of  workplace  injuries  and  illnesses.   The  200  companies  represented  only  1  percent  of 
the  state's  employers  and  30  percent  of  Maine's  workers,  but  accounted  for  45  percent  of 
Maine's  workers'  compensation  injuries  and  illnesses. 

OSHA  gave  each  employer  the  choice  of  participating  in  a  new  program  or  sticking  with  the 
traditional  enforcement  approach.   OSHA  asked  each  employer  to  develop  a  comprehensive 
safety  and  health  program  to  fix  the  hazards  that  were  causing  injuries  and  illnesses  at  their 
workplaces.    If  employers  chose  to  join  in  a  partnership  with  OSHA  to  develop  an  effective 
program  (as  98  percent  did),  they  were  given  a  significantly  lower  priority  for  inspection  and 
a  high  priority  for  technical  assistance.    These  programs  had  to  include  management 
commitment  and  employee  involvement,  worksite  analysis,  hazard  prevention  and  control,  and 
worker  training.   Their  performance  is  being  monitored  through  regular  reporting  and  random 
inspections. 

OSHA  evaluation  shows  that,  in  two  years,  employers  in  the  program  have  identified  more 
than  95,000  instances  of  hazards — more  than  14  times  as  many  hazards  as  could  have  been 
cited  by  OSHA  inspectors  (in  part,  because  OSHA's  small  staff  could  never  have  visited  all 
1,300  worksites  involved).     Since  joining  the  program,  six  out  of  ten  of  the  employers  have 
already  experienced  a  decrease  in  their  lost-time  injury  rate.   Workers'  compensation 
claims — and  insurance  premiums — are  now  decreasing.   The  key  to  the  success  of  the  "Maine 
200"  program  is  that  it  encourages  hazard  identification  and  safety  awareness  by  employers 
and  workers,  rather  than  having  those  workers  depend  on  OSHA  compliance  officers. 

Description:   Several  of  OSHA's  field  offices  have  programs  like  "Maine  200"  at  different 
stages  of  development.   Under  such  programs,  OSHA  will  screen  workplace-specific  injury 
and  illness  data  for  many  employers.   OSHA's  local  offices  will  use  these  data  and  other 
locally  based  information  to  identify  serious  workplace  hazards.   OSHA  staff  will  offer 
employers  incentives  to  abate  hazards  and  to  tailor  comprehensive  safety  and  health  programs 
to  their  workplaces.   OSHA  will  work  actively  with  these  companies  to  help  them  develop 
good  programs.   Employers  v^o  accept  OSHA's  offer  will  receive  consultation,  outreach,  and 
technical  assistance  services.   Employers  who  choose  not  to  participate  will  be  subject  to 
traditional  OSHA  enforcement. 
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This  approach  represents  a  bold  change  of  direction  for  OSHA.  The  "Maine  200"  concept 
combines  into  one  integrated  program  workplace-specific  injury  and  illness  information, 
partnership  between  OSHA  and  industry,  involvement  of  workers,  enforcement  and  non- 
enforcement  options,  and  an  emphasis  on  the  development  of  effective  safety  and  health 
programs.  OSHA  will  ensure  safer  and  more  healthful  workplaces  for  more  workers  by 
leveraging  its  resources  with  a  larger  number  of  workplaces  in  a  wider  range  of  industries. 

Imidementatioii  Plan:   In  199S,  OSHA  has  tested  several  variations  on  "Maine  200"  in  states 
where  worksite-specific  injury  and  illness  data  are  available  from  state  workers'  compensation 
systems.   OSHA  plans  to  have  programs  in  nine  other  states  by  the  end  of  the  year. 
Programs  have  already  been  initiated  in  Wisconsin  and  Missouri.  Programs  also  are  being 
developed  in  OSHA  field  offices  in  Atianta,  Georgia,  and  Parsippany,  New  Jersey.   In  these 
other  states,  OSHA  will  use  a  combination  of  the  Maine  and  Wisconsin  programs,  using  both 
the  number  of  workers'  compensation  claims  and  injury AiUness  rates  to  identify  hazardous 
workplaces.   In  1996,  OSHA  will  implement  the  Maine  concept  nationally  by  collecting  data 
directly  from  employers  and  providing  it  to  OSHA  staff  in  its  redesigned  area  offices  to  solve 
local  workplace  safety  and  health  problems. 
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2.       Focused  Inspectioiis  for  Employers  wifli  Strong  and  EfTective  Safety  and 
Health  Programs 

Action:   OSHA  will  expand  programs  that  focus  on  identifying  and  eliminating  the  most 
serious  workplace  hazards  and  that  prove  effective  in  reducing  worker  deaths,  injuries,  and 
illnesses.   This  will  include  the  expansion  of  programs  like  "Focused  Inspections  in 
Construction"  to  other  industries  and  locally  developed  programs  that  target  area-specific 
safety  and  health  problems. 

Background:   In  1994,  OSHA  began  a  program  for  inspecting  construction  sites  that 
encourages  contractors  to  implement  comprehensive  safety  and  health  programs.   Where 
OSHA  compliance  officers  found  an  effective  program  onsite,  OSHA  conducted  an 
abbreviated  inspection.   This  inspection  was  limited  to  the  top  four  hazards  that  kill  workers 
in  the  construction  industry:    falls  from  heights,  electrocution,  crushing  injuries  (e.g.,  trench 
cave-ins),  and  being  struck  by  material  or  equipment.   Conversely,  \^^ere  a  safety  and  health 
program  did  not  exist  or  was  ineffective,  OSHA  conducted  a  complete  site  inspection.   This 
focused  inspection  program  has  received  positive  reaction  from  both  the  construction  industry 
employers  and  labor  unions. 

Description:   OSHA  will  expand  its  "Focused  Inspections"  to  target  the  hazards  directly 
related  to  the  injury  and  illness  experience  of  employment  sectors  other  than  construction. 
These  programs  will  promote  the  positive  effect  of  occupational  safety  and  health  programs 
by  demonstrating  the  link  between  effective  programs  and  accident  reduction. 

Industries  will  be  chosen  for  emphasis  on  either  a  national  or  regional  basis,  based  on  their 
accident  and  illness  rates  and  other  data.   OSHA  will  work  with  the  targeted  industries, 
primarily  at  the  local  level,  to  (1)  identify  the  most  serious  hazards  in  those  industries  for 
focused  attention  during  inspections  and  (2)  encourage  the  adoption  of  effective  safety  and 
health  programs.   Where  effective  programs  are  in  place,  OSHA  will  focus  its  inspection 
activity  on  those  hazards  identified  as  most  serious. 

Implementation  Plan:  OSHA's  Enforcement/Litigation  Strategy  Standing  Committee  will 
make  specific  recommendations  on  focused  inspections  in  general  industry  in  July  1995.   A 
focused  inspection  program  in  selected  industry  sectors  will  kick  off  in  August  1995. 
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3.        Incentives  for  Employen  wifli  Safety  and  Healtii  Programs 

Action:  Recognize  employers  who  have  demonstrated  a  high  level  of  effective  self- 
enforcement  of  safety  and  health  requirements  by  providing  significant  reductions — up  to 
100  percent — in  penalties  for  violations. 

Background:  Effective  safety  and  health  programs  have  been  shown  to  be  tiie  key  to  reducing 
workplace  injuries  and  illnesses.   OSHA's  current  penalty  policy  provides  for  very  high 
penalties  for  the  worst  violations,  those  characterized  as  "egregious  willful."  OSHA  believes 
that  its  penalty  policy  should  also  recognize  those  employers  wlio  have  demonstrated  a  high 
level  of  commitment  to  safety  and  health  for  their  employees  by  implementing  an  effective 
onsite  safety  and  health  program. 

Description:  If  OSHA  determines,  during  the  course  of  a  workplace  inspection,  that  an 
employer  has  implemented  a  superior  safety  and  health  program,  it  will  grant  large  reductions 
in  tiie  penalties  tiiat  would  otherwise  be  assessed  for  any  violations  found.  Penalties  will  be 
eliminated  entirely  for  violations  that  do  not  involve  significant  safety  or  health  threats  to 
workers,  and  citations  will  not  be  issued  for  such  violations  if  corrected  during  the  course  of 
the  inspection.   For  employers  who  have  less  effective  programs  in  place  but  are  making  good 
faith  efforts,  OSHA  will  grant  a  sliding  scale  of  incentives. 

The  qualifying  employer's  program  must  include  each  of  the  recognized  elements  of  an 
effective  safety  and  health  program:   management  commitment,  meaningful  employee 
involvement  in  the  development  and  implementation  of  the  program,  worker  and  supervisor 
training,  diligent  efforts  to  identify  potential  hazards  in  the  workplace,  and  effective  measures 
to  prevent  or  control  such  hazards.  The  program  must  be  effective  in  practice  and  not  just  on 
paper.  As  evidence  of  the  program's  effectiveness,  OSHA  will  expect  to  fmd  that  the 
workplace  has  a  verifiable  low  injury  and  illness  rate;  that  the  workplace  has  not  been  cited  in 
the  past  three  years  for  the  gravest  types  of  violations  (willful,  repeated,  failure  to  abate,  or 
high  gravity  serious  violations);  that  there  is  documentation  of  on-going  efforts  to  identify  and 
correct  hazards  in  a  timely  fashion;  that  the  inspection  was  not  prompted  by  an  employee 
fatality  or  catastrophic  accident;  that  any  violations  found  in  the  current  inspection  are 
comparatively  minor,  considering  the  size  and  activities  of  the  workplace,  and  do  not  include 
the  gravest  types  of  violations;  and  that  the  employer  is  prepared  to  correct  any  violations 
found. 

Implementation  Plan:  OSHA  will  implement  die  policy  by  September  1,  1995.   OSHA 
compliance  personnel  will  receive  training  in  identifying  and  supporting  safety  and  healdi 
programs  prior  to  implementation. 
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4.        Employee  Paiticipation  in  Safety  and  Health  EfTorfs 

Action:  OSHA  will  promote  strategies  to  enhance  worker  participation  in  activities  where 
workers  are  partners  in  efforts  to  achieve  safe  and  healthful  workplaces. 

Background:  Employees  have  an  obvious  interest  in  working  with  their  employers  to  improve 
safety  and  health  at  their  own  establishments,  since  their  very  lives  and  livelihoods  are  at 
stake.   Moreover,  workers  possess  a  keen  awareness  of  the  many  hazards  to  \^ch  they  are 
exposed  during  the  course  of  their  operations.   Many  workplaces  have  tapped  into  this 
important  resource  and  have  achieved  successful  results  with  imiovative  ^proaches  that 
involve  safety  and  health  programs  and  cooperative  efforts  between  management  and  labor. 

Description: 

Increased  Awareness.   OSHA  will  promote  the  need  for  increased  employee  participation  in 
safety  and  health  activities.    OSHA  will  work  to  ensure  that  employees  are  afforded  an 
opportimity  to  participate  in  agency  inspections  and  informal  conferences. 

Consultation.    OSHA  will  work  with  states  that  provide  consultation  services  to  enhance 
worker  participation.   For  example,  OSHA  will  assure  that  employees  are  provided  copies  of 
consultation  reports  and  are  included  on  consultation  walkarounds. 

Anti'Disaimination.    OSHA  will  work  to  improve  its  anti-discrimination  protection.   Without 
it,  some  employees  will  not  participate  in  safety  and  health  activities  because  of  the  potential 
for  retaliatory  action  by  their  employer. 

Implementation  Plan:  OSHA  will  develop  a  strategy  for  promoting  employee  participation  by 
October  1995. 
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5.       Priority  nannii^  Process 

Action:  Working  together  with  stakeholders,  OSHA  has  undertaken  a  systematic  effort  to 
identify  about  20  of  the  leading  causes  of  workplace  injury,  illness,  and  death  as  high-priority 
hazards  for  focused  attention  and  coordinated  action.   Some  of  these  will  be  scheduled  for 
rulemaking,  but  the  majority  will  be  addressed  through  workplans  developed  following 
consultation  with  labor  and  industry.   OSHA  and  its  stakeholders  will  undertake  national 
campaigns  to  reduce  worker  exposure  to  these  important  dangers. 

Description:     Begiiming  in  August  1994,  OSHA — together  with  the  National  Institute  for 
Occupational  Safety  and  Health,  the  Environmental  Protection  Agency,  the  Mine  Safety  and 
Heallii  Administration,  and  other  DOL  agencies — solicited  input  from  stakeholders  about  the 
most  critical  workplace  hazards  deserving  national  attention.   Through  mailings,  a  Federal 
Registernotice,  and  a  series  of  scoping  meetings,  OSHA  received  more  than  100  written 
comments  and  the  direct  participation  of  nearly  200  representatives  of  labor,  industry, 
professional,  and  academic  organizations,  state  government,  and  the  general  public.   OSHA 
and  its  Priority  Planning  Committee  also  received  recommendations  from  the  National 
Advisory  Committee  on  Occupational  Safety  and  Health  and  the  Advisory  Committee  on 
Construction  Safety  and  Health. 

There  were  more  than  200  suggestions  for  top  workplace  hazards  affecting  millions  of  workers 
in  a  wide  variety  of  industries.   A  set  of  decision  criteria  was  used  to  guide  the  review 
including:   seriousness  of  the  hazard,  number  of  workers  exposed  or  magnitude  of  risk,  quality 
of  available  information,  potential  for  risk  reduction,  feasibility  and  other  public  policy 
considerations  (i.e.,  intensity  of  public  concern).    OSHA  expects  to  identify  approximately  20 
hazards  for  priority  action  through  a  combination  of  rulemaking  and  non-rulemaking  actions. 

Although  final  priorities  have  not  been  selected,  some  of  the  leading  candidates  still  under 
consideration  include  workplace  violence,  occupational  asthma,  reproductive  hazards, 
metalworking  fluids,  asphalt  fumes,  commercial  diving,  welding  hazards,  motor  vehicle 
accidents,  crystalline  silica,  oil  and  gas  well  drilling,  synthetic  mineral  fibers,  solvents,  diesel 
exhaust,  hazardous  medications,  and  crane  safety.   OSHA  will  convene  work  groups  together 
with  business  and  labor  to  establish  action  plans  for  each  of  the  fmal  priorities. 

In  addition  to  conwnents  about  specific  hazards,  during  the  priority  discussions,  two  general 
themes  were  expressed  clearly  and  consistently  by  representatives  of  business,  labor,  state 
goverament,  and  the  professional  community.   First,  OSHA  was  cautioned  not  to  let  new 
priorities  deflect  attention  and  resources  away  from  critical  activities  already  in  progress, 
particularly  promotion  of  safety  and  health  programs,  recordkeeping  simplification,  and 
addressing  ergonomics  issues,  all  of  which  were  considered  essential  building  blocks  for  future 
agency  activity.   Second,  OSHA  was  urged  repeatedly  not  to  overload  its  regulatory  calendar 
with  nimierous  new  rulemaking  initiatives,  but  rather  to  use  a  variety  of  creative,  non- 
rulemaking  tools  to  stimulate  the  private  sector  to  reduce  worker  exposures  to  many  of  the 
priority  hazards. 

Implementation  Plan:   Action  Plans  for  at  least  six  of  the  priority  issues  will  be  completed  by 
tiie  end  of  Fiscal  Year  1995. 
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6.        Building  Blocks  and  Out-of-Date  Standards 

Action:  To  develop  standards  that  make  real  sense  to  real  people,  OSHA  will  focus  on  key 
building  block  rules  and  eliminate  or  fix  out-of-date  or  confusing  standards. 

Description:   "A  Logical  Framework  of  Basic  Building  Blocks."  OSHA  is  working  together 
with  business  and  labor  to  develop  an  approach  for  employer  safety  and  health  programs  that 
will  set  minimum  requirements  for  finding  and  fixing  workplace  hazards  to  reduce  injuries  and 
illnesses  on  the  job  and  supplement  specific  rules  governing  specific  hazards.   For  the  first 
time,  OSHA  will  provide  employers  who  want  to  understand  and  comply  with  OSHA 
regulations  a  clear  starting  place  and  a  roadmap.   It  will  be  a  flexible,  performance-based 
approach  developed  through  partnership  with  business  and  labor.   Requirements,  however,  will 
be  sufficiently  specific  so  that  employers  will  understand  OSHA's  basic  expectations  and  will 
know  how  to  meet  them. 

For  instance,  the  basic  building  blocks  of  a  comprehensive  safety  and  health  program  include 
hazard  identification  and  exposure  assessment,  hazard  control  and  abatement,  training  and 
education,  accident  investigation  and  emergency  response,  medical  screening  and  surveillance, 
employee  participation,  and  recordkeeping.    Some  of  these  building  blocks  of  comprehensive 
safety  and  health  programs  are  now  scattered  throughout  many  standards  in  an  uncoordinated 
and  inconsistent  fashion  and  need  to  be  consolidated,  particularly  the  requirements  for  training, 
maintenance  of  records,  and  medical  surveillance.   In  addition  to  consolidating  such  provisions 
in  its  safety  and  health  program,  OSHA  will  undertake  a  general  consolidation  of  duplicative 
elements  across  current  standards. 

This  high-priority  initiative  can  only  be  successfully  accomplished  if  OSHA  works  in  a 
collaborative  marmer  with  business  and  labor  to  find  maximum  consensus  where  possible. 
OSHA  hopes  to  benefit  from  a  facilitation  center  which  is  currently  assessing  the  possibility  of 
a  systematic  dialogue  to  explore  fully  the  issues  of  greatest  concern  to  all  the  stakeholders. 

Description:    "Improve,  Update,  and  Eliminate  Confusing  and  Out-of-Date  Standards."  At  the 

request  of  the  President,  OSHA  is  in  the  process  of  reviewing  all  of  its  695  separate  rules  to 
identify  those  that  need  to  be  revoked  or  revised  because  they  are  obsolete,  confusing, 
inconsistent  or  duplicative.   While  the  full  report  will  not  be  ready  xmtil  June  1,  1995,  several 
promising  actions  can  be  announced  at  this  time. 

Repair  of  Problem  Rules:  OSHA  will  act  to  fix  numerous  regulatory  provisions  that  are 
most  obviously  in  need  of  repair  and  can  be  handled  relatively  quickly.   For  example, 
plastic  gas  cans  are  allowed  in  manufacturing  worksites  but  are  not  allowed  on 
construction  sites,  even  if  they  have  been  approved  by  local  fire  marshals.    OSHA  only 
allows  radiation  signs  with  purple  letters  on  a  yellow  backgroimd,  whereas  the 
Department  of  Transportation  only  allows  those  that  are  black  on  yellow.    OSHA 
requires  that  worksite  first-aid  kits  be  approved  by  a  physician.   OSHA  requires  posting 
of  an  emergency  phone  number  even  in  areas  where  the  well  known  911  service  is  well 
established.   Certain  medical  requirements  for  coke  oven  workers  are  outdated  and 
probably  unnecessary. 
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Implementation  Plan:   OSHA  will  proceed  immediately  to  work  with  stakeholders  on 
development  of  the  building  block  rules.    OSHA  will  identify  out-of-date,  duplicative,  and 
problem  standards  by  June  1,  1995,  and  will  publish  a  FedemJ  Register  notice  seeking  public 
input  on  changes  within  six  months. 
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7.       Hazaid  Conununications  and  the  Right  to  IQiow 

Action:  OSHA  will  immediately  request  that  the  National  Advisory  Committee  on 
Occupational  Safety  and  Health  (NACOSH)  establish  a  working  group  on  Hazard 
Communication  and  the  right  to  know. 

Description:  OSHA's  Hazard  Communication  Standard,  promulgated  in  1983  and  revised  in 
1994,  was  developed  to  ensure  that  workers  v^o  are  potentially  exposed  to  toxic  substances 
are  provided  usef\il  information  about  the  dangers  of  these  substances  and  about  protective 
measures  needed  to  work  safely  with  the  substances.   The  standard,  as  intended,  has  resulted  in 
a  large  increase  in  awareness  among  employers  and  employees  about  workplace  hazard 
recognition  and  control.   It  has  stimulated  training  programs,  labeling  efforts,  engineering 
controls  of  chemical  exposures,  and  appropriate  use  of  personal  protective  equipment  The 
standard,  however,  also  has  received  substantial  criticism,  including  that  Material  Safety  Data 
Sheets  are  too  long,  too  technical,  and  too  confusing;  that  enforcement  of  the  standard  has 
focused  too  heavily  on  paperwork  and  minor  violations,  particularly  with  regard  to  relatively 
low  hazard  materials  such  as  common  consumer  products;  ihaX  the  standard  requires  too  much 
paperwork;  and  that  there  has  been  too  little  compliance  assistance  and  technical  support  to 
employers  for  this  type  of  performance  based  standard. 

Although  some  of  these  criticisms  of  the  rule  are  exaggerated,  OSHA  will  request  that 
NACOSH  convene  a  working  group  to  identify  ways  to  improve  hazard  communication  in  the 
workplace.   OSHA  will  ask  the  committee  to  provide  recommendations  in  six  months  to 
simplify  Material  Safety  Data  Sheets,  reduce  the  amount  of  required  paperwork,  improve  the 
effectiveness  of  worker  training,  and  revise  enforcement  policies  to  focus  on  the  most  serious 
hazards.   In  particular,  the  working  group  will  be  asked  to  consider  the  possibility  of  amending 
the  present  rule  to  allow  employers  to  meet  their  obligation  under  the  standard  to  provide 
employees  with  material  safety  data  sheets  if  they  can  obtain  and  provide  these  sheets  widiin 
24  hours  or  immediately  in  an  emergency.   This  would  relieve  employers  of  the  burden  of 
keeping  voluminous  books  of  data  sheets  on  hand  at  all  times. 

Implementation  Plan:  OSHA  will  immediately  request  NACOSH  to  establish  a  working  group 
on  hazard  communication  and  the  right  to  know. 
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8.        New  Approaches  to  New  Hazards 

Action:  Address  public  concerns  about  ergonomically  related  hazards  in  the  workplace  through 
a  common  sense  strategy  of  consultation,   training  and  education,  labor  and  industry 
partnerships,  regulatory  approaches,  and  sensible  enforcement/litigation  strategy. 

Background:   The  number  of  musculoskeletal  disorders  is  increasing  dramatically  as  evidenced 
by  the  fact  that  63  percent  of  new  occupational  illnesses  reported  to  the  Bureau  of  Labor 
Statistics  in  1993  were  disorders  associated  with  repeated  trauma.   The  estimated  average  cost 
to  business  is  $29,000  per  musculoskeletal  disorder.   The  estimated  direct  workers' 
compensation  cost  for  such  disorders  is  $20  billion  aimually.   Very  simply,  ergonomics  is  job 
design  with  the  worker  in  mind.   Ergonomics  identifies  and  controls  risk  factors  that  cause 
musculoskeletal  disorders  such  as  low  back  pain,  carpal  tuimel  syndrome,  and  tendinitis. 
Some  employers  have  voluntarily  implemented  successful  programs  to  control  problems.   Their 
experience  demonstrates  that  reducing  exposure  to  risk  factors  decreases  the  chances  of 
developing  musculoskeletal  disorders.   Early  identification  and  treatment  of  disorders  can 
reduce  the  severity  and  decrease  disability. 

Description:   Once,  OSHA  might  have  promulgated  a  detailed,  lengthy  specification  standard 
to  address  ergonomics,  resulting  in  rigid  and  inflexible  requirements.   Today,  in  cooperation 
with  business  and  labor,  OSHA  will  build  and  implement  a  sensible  and  versatile  strategy  for 
the  control  of  work-related  musculoskeletal  disorders.   This  effort  will  reward  exemplary 
employers,  recognize  employers  requesting  assistance,  and  address  employers  who  fail  to  keep 
workplaces  free  of  recognized  and  serious  ergonomically  related  hazards.   Among  other 
methods,  this  effort  will  spotlight  those  participants  in  OSHA's  Voluntary  Protection  Program 
with  exemplary  ergonomic  programs  and  emphasize  their  successful  approaches.   OSHA 
consultation  programs  in  every  state  will  promote  ergonomic  cooperative  programs  that  include 
outreach  and  program  development  assistance.    A  training  and  education  effort  including 
grants,  seminars,  and  materials  will  be  coordinated  with  labor  and  industry  groups.   An 
enforcement  and  litigation  strategy  that  uses  the  range  of  enforcement  interventions  from 
nonformal  resolution  to  flexible  settlement,  to  strong  enforcement  will  be  designed  to  leverage 
OSHA's  limited  resources  to  focus  on  the  most  hazardous  workplaces. 

Implementation:   Schedule  and  conduct  meetings  with  OSHA  stakeholders  by  September  30, 
1995.   Develop  and  design  a  comprehensive  program  by  December  31,  1995. 
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9.       OSHA*s  Involvement  in  Non-Traditional  Sectors 

Action:  To  establish  OSHA's  involvement  in  industry  sectors  where  OSHA  has  had  minimal 
presence  in  the  past  but  vAiete  there  is  an  emerging  safety  and  health  need,  such  as  in  the 
service  sector. 

Background:  In  recent  years,  service  industries  have  experienced  an  explosive  growth  in  this 
country,  creating  new  safety  and  health  challenges  for  industry,  labor,  and  government. 
Whereas  in  the  past,  OSHA  concentrated  its  scarce  resources  on  more  traditional  workplaces 
(e.g.,  manufacturing  and  construction)  and  traditional  hazards  (e.g.,  machine  guarding,  fall 
hazards),  OSHA  must  now  direct  some  of  its  energies  and  resources  to  meet  these  emerging 
challenges.   Service  sector  employees  in  health  care,  fast  food,  and  automobile  repair  facilities 
experience  injury  and  illness  rates  equaling  or  exceeding  those  in  high-hazard  manufacturing 
industries  such  as  steel,  textiles,  and  paper.   In  addition,  due  to  the  lack  of  OSHA's  presence  in 
these  sectors,  employers  and  employees  may  be  less  familiar  with  safety  and  health  issues,  the 
nature  of  the  hazards  they  encounter,  and  necessary  preventive  measures. 

Description:   OSHA  will  design  a  multi-faceted  Service  Sector  Program  to  target  resources  to 
enhance  worker  protection  in  the  most  hazardous  service  sectors  of  the  economy.   The  multi- 
faceted  program  will  include  (1)  developing  parmerships  with  professional  and  trade 
associations  and  labor  unions  to  highlight  service  sector  safety  and  health  issues  and  provide 
training  for  workers,  (2)  recognizing  model  facilities/programs  through  the  agency's  Voluntary 
Protection  Programs  (VPP)  to  demonstrate  effective  service  sector  safety  and  health  programs, 
(3)  providing  technical  assistance  through  the  agency's  consultation  programs  to  assist  small 
business,  and  (4)  focusing  enforcement  efforts  through  agency  national  and  special  emphasis 
programs  to  emphasize  OSHA's  commitment  to  service  sector  workers. 

Implementation  Plan:  Develop  the  design  for  a  coordinated  service  sector  program,  including 
program  impact  measures,  by  December  31,  1993,  and  schedule  meetings  with  OSHA  partners 
for  discussions  and  specific  input. 
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10.      Field  Office  Redesign  -  Getting  Results  and  Improving  Peifonnance 
(GRIP) 

Action:   OSHA  vsrill  reengineer  the  structure  and  operation  of  its  field  offices  to  serve  its 
customers  better  and  increase  its  ability  to  reduce  injuries,  illnesses,  and  deaths  in  the 
workplace. 

Background:     OSHA  recognizes  that  in  these  times  of  government  accountability  and 
increasing  fiscal  restraint  it  must  bring  change  to  OSHA's  front  line.   Accordingly,  a  team  of 
agency  workers  and  managers  developed  a  model  area  office  to  serve  as  a  prototype  for 
OSHA's  66  area  offices. 

Description:  The  goal  of  the  redesign  is  to  make  OSHA's  field  offices  both  responsive  to  the 
public  and  innovative  in  finding  effective  approaches  to  improve  workplace  safety  and  health. 
The  model  redesign  has  four  main  components: 

(1)  Strategy.    Area  offices  will  use  problem-solving  techniques  to  develop  specific  plans  that 
address  the  leading  causes  of  death,  injury  and  illness  within  their  jurisdiction.   Plans  will 
include  a  variety  of  proactive  interactions  with  employers  (not  just  inspections),  and  area  office 
staff  will  be  expected  to  identify  opportunities  to  work  with  employers  to  make  their  worksites 
safer  and  more  healthful.    Area  office  staff  will  form  partnerships  with  state  and  local 
governments,  insurance  companies,  employers  and  employees,  labor  unions,  and  other  groups 
and  individuals  who  are  concerned  about  workplace  safety  and  health.   A  key  element  in 
OSHA's  strategic  approach  is  the  use  of  injury,  illness,  and  fatality  data  to  focus  the  agency's 
efforts  on  the  worst  hazards,  workplaces,  and  industries.   The  strategy  also  calls  for  the  use  of 
various  types  of  interventions — training,  outreach,  and  technical  assistance,  not  just 
inspections — to  encourage  compliance.   Moreover,  the  agency  will  form  parmerships  with  other 
various  government  and  private  sector  organizations  to  promote  safety  and  health  in  a 
cooperative  manner. 

(2)  Process.    OSHA  field  offices  will  become  more  efficient  by  changing  their  processes  and 
procedures  and  by  increasing  their  use  of  technologies  such  as  computers  and  video  cameras  to 
streamline  work  processes.    This  will  release  staff  time  for  more  direct  work  with  agency 
customers. 

(3)  Organization   The  redesigned  OSHA  field  office  will  be  structured  into  teams  made  up  of 
both  safety  and  health  compliance  staff  working  together  to  solve  problems,  representing  the 
most  effective  way  of  utilizing  limited  resources.   Two  types  of  teams  will  be  utilized:    a 
Response  Team  to  provide  efficient  and  effective  public  service  and  a  Strategic  Intervention 
Team  to  target  agency  initiatives  and  problem-solving  strategies. 

(4)  Measurement  OSHA  will  be  evaluating  its  success  on  actual  results  achieved  (outcomes), 
not  just  agency  activities  (outputs).  A  key  indicator  of  the  success  of  OSHA's  efforts  will  be 
the  change  in  the  rate  of  injuries  and  illnesses  in  industries  or  areas  where  agency  resources 
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have  been  concentrated.   OSHA  also  will  measure  its  success  in  serving  customers  based  on 
the  timeliness  of  its  response  and  customer  satisfaction. 

Implementation  Plan:  The  OSHA  model  area  office  is  currently  being  tested  in  seven  pilot 
offices.  The  goal  for  the  project  is  to  have  37  offices  implement  the  design  by  the  end  of 
1996. 


The  New  OSHA:  Reinventing  Woiter  Safely  and  Healtii  B-13 


163 


11.      Strengthen  OSHA*s  Partneiship  with  State  Progiams 

Action:  Increase  the  involvement  of  OSHA's  state  partners  in  developing  and  implementing 
national  safety  and  health  policies  and  redirect  the  focus  of  OSHA's  monitoring  of  the  states 
from  counting  activities  to  measuring  results. 

Background:   Twenty-five  states  and  territories  operate  OSHA-^proved  safety  and  health 
programs.   These  state  programs  cover  40  percent  of  the  nation's  workplaces,  with  the  federal 
government  providing  partial  funding  for  the  states  to  implement  their  own  job  safety  and 
health  laws.   State  programs  must  be  at  least  as  effective  as  federal  OSHA,  but  they  do  not 
have  to  be  identical.   This  flexibility  allows  the  states  to  serve  as  laboratories  of  innovation, 
experimenting  with  new  methods  for  achieving  workplace  safety  and  health.   At  the  same  time, 
there  needs  to  be  a  reasonable  degree  of  nationwide  consistency  between  federal  and  state 
programs.   Thus,  it  makes  good  common  sense  for  OSHA  to  work  closely  with  the  states  in 
formulating  policies  which  affect  employee  safety  and  health  across  the  nation.     This 
flexibility  has  allowed  the  states  over  the  years  to  develop  new  and  alternative  programs. 

•  Thirteen  state  programs  have  in  place  statutory  or  regulatory  requirements  for 
workplace  safety  and  health  programs. 

•  Several  states  adopted  standards  for  confmed  spaces,  lead  in  construction,  and  hazard 
communication  well  in  advance  of  federal  action. 

•  A  number  of  states  have  in  operation  variations  of  the  "Maine  200"  program. 

•  Almost  half  the  states  contribute  additional  funds  above  and  beyond  the 
available  federal  match. 

•  Many  state  plans  have  had  access  to  workers'  compensation  data  for  years  and  use 
the  information  to  direct  their  inspection  and  consultation  targeting. 

OSHA  traditionally  has  monitored  the  states  by  looking  at  their  activity  levels  and  comparing 
them  with  the  federal  program.   With  state  involvement,  OSHA  overhauled  the  monitoring 
process  in  1 994,  reducing  the  number  of  activity  measures  from  1 1 2  to  48  and  eliminating 
unnecessary  reporting  requirements.   Efforts  are  underway  to  refine  this  system  even  further, 
shifting  the  focus  away  from  measuring  activities  like  inspections,  and  looking  instead  at  the 
results  of  those  activities,  such  as  the  number  of  employees  removed  from  hazards. 

Description:     OSHA  will  increase  its  ongoing  efforts  to  involve  its  state  partners  in  the 
development  of  national  policies  through  a  number  of  means.   The  head  of  OSHA  will 
regularly  attend  state  plan  meetings.   States  will  be  represented  at  all  OSHA  stakeholder 
meetings,  and  they  will  be  able  to  participate  on  internal  task  forces,  provide  comments  on 
draft  standards,  compliance  policies,  and  other  documents.   To  facilitate  state  involvement, 
OSHA  will  pilot  an  electronic  mail  system  to  allow  immediate  transmission  of  information 
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and  documents  and  will  use  teleconferencing  and  other  communication  technologies  to  obtain 
wider  state  input  at  lower  cost. 

States  will  participate  in  the  ongoing  development  of  an  OSHA  Performance  Measurement 
system  that  is  based  on  desired  program  results,  not  just  activities  conducted.   This 
measurement  system  will  then  be  incorporated  into  the  agency's  process  for  monitoring  and 
evaluating  state  programs. 

Implementation  Plan:     OSHA's  involvement  of  the  state  plans  in  policy  development  is 
ongoing.   The  electronic  mail  experiment  will  be  undertaken  in  the  third  and  fourth  quarters  of 
Fiscal  Year  1995  and  expanded  in  Fiscal  Year  1996.    State  representatives  will  participate  in 
the  development  of  an  expanded  Performance  Measurement  system  during  the  remainder  of 
Fiscal  Year  1995.   Incorporating  the  measurement  system  into  State  Plan  Monitoring  will  occur 
during  Fiscal  Year  1996. 
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12.      Quick  Fix:   Incentives  for  Fixing  Hazards  Quickly 

Action:   OSHA  will  expand  the  policy  of  providing  a  reduction  in  penalties  for  safety  and 
health  hazards  that  are  abated  by  the  employer  while  an  inspection  is  underway.   This  policy  is 
currentiy  being  pilot  tested  at  several  OSHA  area  offices. 

Background:   The  Occupational  Safety  and  Health  Act  does  not  require  immediate  abatement 
of  hazards  as  soon  as  they  are  identified.   Because  of  the  legal  right  of  the  employer  to 
challenge  the  citations,  employees  may  continue  to  be  exposed  to  hazardous  conditions  for 
some  time  even  after  hazards  have  been  identified. 

Description:   OSHA  has  successfully  experimented  with  a  "Quick-Fix"  program  to  abate 
hazards  immediately.   Using  this  model,  compliance  officers  reduce  penalties  for  violations  that 
are  abated  prior  to  an  inspection's  closing  conference.   This  policy  encourages  employers  to 
increase  employee  protection  immediately  and  makes  OSHA  work  better  and  cost  less. 

The  "Quick-Fix"  policy  was  pioneered  by  OSHA's  area  office  in  Parsippany,  New  Jersey. 
Since  its  implementation  on  October  1,  1993,  there  has  been  a  29-percent  increase  in  the 
immediate  abatement  of  violations  found  by  that  area  office.   Worker  exposure  to  serious 
safety  and  health  hazards  is  down,  and  the  area  office  has  saved  time  by  not  having  to  verify 
employer  abatement  of  hazards. 

OSHA  also  will  test  a  variation  on  this  policy  to  encourage  quick  abatement,  even  for  those 
hazards  that  cannot  be  corrected  on  the  spot.    Under  this  variation,  OSHA  will  delay  sending  a 
penalty  notice  and  will  adjust  the  penalty  downward  to  the  degree  that  the  employer  has  abated 
the  hazards  identified. 

Implementation:  The  agency  will  extend  the  "Quick-Fix"  policy  throughout  the  nation  by 
July  1,  1995.    The  policy  is  now  being  pilot  tested  in  at  least  one  area  office  in  every  OSHA 
region  and  is  a  component  of  the  area  office  redesign  (GRIP)  project,  discussed  elsewhere. 
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13.      Improvements  in  Inspection  Tai]geting  System 

Action:  Focus  OSHA's  inspection  targeting  systems. 

Background:  OSHA  has  traditionally  targeted  employers  for  inspections  using  a  priority 
system.   First  priority  is  given  to  reactive  inspections  initiated  by  reports  of  imminent  danger, 
reports  of  fatalities  or  catastrophes,  referrals  from  the  media  or  other  government  agencies,  and 
complaints  from  workers.    Second  priority  is  given  to  "scheduled"  inspections,  which  are 
initiated  solely  by  OSHA.   OSHA  operates  three  systems:  one  for  construction,  one  for  non- 
construction  safety  inspections,  and  one  for  non-construction  health  inspections.   Construction 
inspections  are  scheduled  by  a  random  selection  of  larger,  active  construction  sites  using  an 
econometric  modeling  technique.   Non-construction  safety  inspections  are  scheduled  using  lists 
of  employers  in  industries  with  high  injury  rates.   Non-construction  health  inspections  are 
scheduled  using  lists  of  employers  in  industries  with  a  history  of  non-compliance  with  OSHA 
health  regulations. 

OSHA's  current  inspection  targeting  systems  treat  employers  in  a  certain  industry  alike, 
regardless  of  their  individual  safety  and  health  performance.   Each  employer  is  subject  to  the 
same  enforcement  inspection,  regardless  of  their  previous  work  or  willingness  to  improve.      In 
any  industry,  however,  some  workplaces  are  more  hazardous  than  others,  and  OSHA's  systems 
do  not  focus  on  the  unsafe  employers  for  enforcement  action. 

Description:   OSHA  will  improve  its  enforcement  system  by  focusing  on  the  most  hazardous 
workplaces.   Relying  on  data  that  the  agency  will  obtain  from  a  variety  of  internal  and  external 
sources,  including  data  from  state  workers'  compensation  agencies,  the  agency  will  focus  its 
enforcement  activities  on  those  employers  with  excessive  rates  of  workplace  injury  and  illness 
and  a  record  of  serious  and  repeated  OSHA  violations.   This  will  vastly  improve  OSHA's 
ability  to  focus  its  resources  on  employers  who  ignore  safety  and  health  rules  and  put  their 
employees  at  risk. 

By  improving  its  enforcement  targeting  system,  OSHA  will  be  able  to  use  its  enforcement 
program  where  it  is  best  suited,  with  employers  that  have  serious  workplace  problems  and 
refuse  to  correct  them. 

Implementation  Plan:  In  199S,  OSHA  will  implement  the  program  using  its  focused  inspection 
programs,  the  redesign  of  field  offices,  expansion  of  the  Maine  200  concepts,  and  the  data 
initiative. 
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14.      Compliance  Assistance  Through  Infoimation  Technology 

Action:  Make  safety  and  health  information  readily  available  to  the  public  through  a  variety  of 
electronic  means. 

Background:   Demand  is  increasing  from  employers,  employees,  other  federal  agencies,  state 
and  local  governments,  safety  and  health  professionals,  and  many  other  organizations  and 
individuals  for  safety  and  health  information  to  help  provide  working  men  and  women  with 
safe  and  healthful  workplaces.   To  illustrate,  one  of  the  Government  Printing  Office's  top 
selling  items  since  its  introduction  in  1992,  is  the  OSHA  CD-ROM,  which  provides  in  one 
convenient  format,  a  wealth  of  information  about  occupational  safety  and  health  and  OSHA 
regulations.    OSHA  recognizes  that  an  informed  safety  and  health  community  is  better  able  to 
recognize  and  protect  itself  from  workplace  hazards,  and  the  agency  is  continuing  to  expand  its 
ongoing  efforts  and  implement  new  information-dissemination  projects  to  provide  needed  safety 
and  health  data  to  the  public. 

Description: 

(1)  Standards-Setting  Activities.   OSHA  will  continue  and  expand  its  present  efforts  to 
disseminate  electronically — for  example  through  the  OSHA  CD-ROM  and  the  Department  of 
Labor  Bulletin  Board,  DOL-BBS — the  text  of  proposed  and  final  standards  to  increase  public 
involvement  and  input  in  the  regulatory  process.   To  involve  stakeholders  even  earlier  in  the 
rulemaking  process,  the  agency  recently  disseminated  electronic  copy  and  collected  preliminary 
comments  through  Internet  and  the  DOL  BBS  on  a  draft  pre-proposal  standard  for  ergonomics. 
OSHA  expects  to  use  this  process  routinely  for  future  rulemaking  efforts. 

(2)  OSHA  Inspections  and  Other  Activities.   OSHA  is  working  with  private  and  public 
organizations  to  promote  wider  dissemination  and  analysis  of  the  Agency's  20  years  of 
documented  inspection  reports  and  other  data  from  its  on-site  consultation  and  anti- 
discrimination programs.   OSHA  has  provided  a  number  of  organizations  copies  of  the  data  on 
magnetic  tape  and  is  now  compiling  inspection  data  on  a  two-disk  CD-ROM  set  which  will  be 
made  available  to  the  public. 

(3)  Assistance  with  Existing  Standards.     OSHA  is  expanding  its  efforts  to  provide  employers 
and  employees  with  electronic  access  to  explanatory  and  interpretative  materials  to  help  them 
understand  and  comply  with  safety  and  health  requirements.   Materials  are  currently  available 
via  various  means:  OSHA's  CD-ROM,  OSHA's  Internet  servers,  OSHA's  fax-on-demand 
service,  and  the  OSHA  Computerized  Information  System  (OCIS),  wdiich  are  available  to  the 
public  through  DOL-BBS.   In  addition,  OSHA  has  developed  a  user-friendly  software 
application,  available  free  via  OSHA's  Internet  servers,  to  assist  employers  in  compliance  with 
the  cadmium  standard.   A  similar  application  for  asbestos  is  under  development.   OSHA  also  is 
developing,  in  cooperation  with  the  Environmental  Protection  Agency,  the  OSHA  System  for 
Compliance  Assistance  and  Referral  (OSCAR),  which  is  expected  to  promote  easy  public 
access  to  OSHA  standards  and  interpretations. 
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(4)  Woridwide  Safety  and  Healdi.  OSHA's  safety  and  health  information  has  been  available 
worldwide  for  several  years  through  the  Internet  on  World  Wide  Web,  GOPHER,  and  FTP. 
OSHA  will  continue  to  build  its  World  Wide  Web  home  page,  which  is  already  recognized  as 
one  of  the  world's  leading  locations  for  safety  and  health  information. 

(5)  Small  Business  Initiatives.  OSHA  is  one  of  several  agencies  working  with  the  National 
Performance  Review  to  provide  electronic  access  to  regulatory  information  and  services 
through  the  Internet.   This  project  will  provide  small  businesses  with  a  convenient  means  to 
obtain  information  about  occupational  safety  and  health. 

Implementation  Plans:  OSHA  will  continue  to  expand  its  Internet  presence  and  to  work  with 
the  business  community,  other  federal  agencies,  and  state  and  local  governments  to  exchange 
information  on  occupational  safety  and  health.   Other  efforts  include  the  continued 
development  of  new  expert  system  software  to  assist  with  compliance  of  standards,  expanded 
dissemination  of  information  on  CD-ROM,  and  development  of  new  multimedia  CD-ROM 
^plications  for  training. 

The  following  areas  have  been  identified  for  immediate  implementation  or  pilot  projects: 

Expanded  Information  On  Internet  via  World  Wide  Web: 

•  Presenting  Frequently  Asked  Questions  (FAQs)  on  safety  and  health  issues  on 
OSHA's  World  Wide  Web  home  page. 

•  Statistical  data  on  most  frequently  cited  standards. 

•  News  releases. 

•  OSHA  pamphlets  and  publications. 

•  Training  materials  available  on  safety  and  health  on  video  and  audiotape. 

Expanded  Information  to  be  available  on  CD-ROM: 

•  Adding  publications  and  other  information  to  the  OSHA  CD-ROM. 

•  Adding  new  software  for  easier  viewing  of  images  (photographs,  illustrations). 

•  Publishing  new  CD-ROM  with  all  OSHA  inspections. 
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15.      Measuring  OSHA's  Peifonnance — Shifting  from  Tracking  Activities  to 
Focusing  on  Results. 

Action:  Develop  a  performance  measurement  system  that  focuses  on  results  (i.e.,  the  impact  of 
OSHA  activities  on  occupational  injuries,  illnesses,  and  fatalities). 

Background:   OSHA  is  in  the  process  of  fundamentally  redefining  the  way  the  agency  does 
business.   This  requires  changing  the  way  the  agency  measures  its  performance.   In  the  past, 
OSHA  used  a  limited  nimiber  of  activity  measures — primarily  enforcement-related,  such  as 
number  of  inspections — to  gauge  its  performance.    As  a  result,  the  agency  has  been  criticized 
as  being  driven  by  numbers  that  do  not  relate  directly  to  the  goals  of  the  Occupational  Safety 
and  Health  Act  (i.e.,  to  reduce  workplace  injuries,  illnesses,  and  fatalities). 

Description:   OSHA  is  in  the  process  of  developing  a  comprehensive  performance 
measurement  system  that  will  shift  the  focus  from  tracking  activities  to  monitoring  results. 
The  development  of  this  system  will  take  time,  and  although  some  improvements  have  already 
been  accomplished,  OSHA  envisions  that  the  complete  system  will  be  phased  in  over  the  next 
several  years  as  the  needed  information  becomes  available  on  a  systematic  basis.   The  goals  of 
the  system  are  to  improve  OSHA's  capability  to  (1)  quantify  and  evaluate  the  successes  and 
failures  of  its  various  programs  based  on  program  results,  (2)  identify  the  most  effective  and 
efficient  program  mix,  and  (3)  promote  iterative  development  of  programs  and  policies  based 
on  outcome  data. 

Implementation  Plan:  Significant  steps  are  planned  and  underway  for  developing  and 
implementing  OSHA's  new  performance  measurement  system: 

Fiscal  Year  1995 — For  the  first  time  in  the  agency's  history,  OSHA  is  not  using  the  total 
number  of  inspections  as  a  primary  measure  of  the  agency's  performance.   The  Fiscal  Year 
1995  performance  measurement  system  consists  of  tracking  the  Fiscal  Year  1995  goals  and 
objectives,  implementing  a  set  of  indicators  that  track  intermediate  outcomes,  and  testing 
candidate  measures  in  several  pilot  projects.   In  addition,  in  Fiscal  Year  1995,  the  agency  is 
exploring  options  to  obtain  establishment-specific  data  on  a  systematic  basis  to  target  its 
services  and  measure  its  impacts.   OSHA  is  a  volunteer  pilot  agency  under  the  Government 
Performance  and  Results  Act  (GPRA)  and  is  developing  a  strategic  plan,  a  performance  plan, 
and  a  performance  report  in  Fiscal  Year  1995.    OSHA  has  already  developed  a  framework  for 
its  new  measurement  system,  a  set  of  key  definitions,  and  a  list  of  critical  questions  to  be 
answered. 

Fiscal  Year  1996— OSHA.  will  initiate  the  collection  of  site-specific  data.  OSHA  has  developed 
a  set  of  candidate  measures  for  Fiscal  Year  1996  which  will  be  refined  on  the  basis  of  OSHA's 
Fiscal  Year  1995  pilots. 
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The  National  Roofing  Contractors  Association  (NRCA)  is  an  association  of  roofing,  roof  deck 
and  waterproofing  contractors.  Founded  in  1886,  it  is  one  of  the  oldest  associations  in  the 
construction  industry  and  has  over  3,500  members  represented  in  all  50  states.  All  NRCA 
contractors  are  small,  privately  held  companies;  NRCA's  average  member  employs  35  people 
and  has  sales  of  just  over  $3  million  per  year. 

This  statement  is  also  being  submitted  on  behalf  of  the  Associated  Specialty  Contractors  (ASC)*, 
a  federation  of  eight  national  associations  with  a  combined  membership  of  26,000  contracting 
firms.  Specialty  contractors  make  up  over  25  percent  of  all  construction  volume  and  ASC 
represents  industries  employing  over  2  million  workers. 

NRCA  is  also  a  member  of  the  Coalition  on  Occupational  Safety  and  Health  (COSH),  which  is 
comprised  of  more  than  400  companies,  associations,  and  professional  societies  that  represent 
all  sectors  of  business,  large  and  small,  in  America. 

COSH  members  are  committed  to  providing  safe  and  healthful  working  conditions  for  their 
employees  and  recognize  this  as  a  fundamental  responsibility  of  effective  management.  COSH 
believes  this  employer  commitment  is  reflected  in  the  steady  downward  trend  in  workplace 
injuries,  illnesses  and  fatalities. 

We  applaud  the  Committee  on  Small  Business  for  its  decision  to  engage  in  routine  oversight 
hearings  of  regulatory  agencies  such  as  the  Occupational  Safety  and  Health  Administration 
(OSHA).  Systematic  congressional  oversight  is  crucial  to  curbing  the  growth  of  regulations  and 
removing  the  strangle  hold  that  overregulation  has  on  small  business  in  this  country. 


OSHA'S  HAZARD  COMMUNICATION  STANDARD 

One  of  the  most  egregious  regulatory  burdens  placed  on  the  roofing  industry  today  is  OSHA's 
Hazard  Communication  Standard,  or  Haz-Com,  originally  promulgated  in  1983  for  the 
manufacturing  sector.  In  1987,  OSHA  expanded  Haz-Com  to  include  construction.  The 
standard  requires  employers  to  assess  chemical  hazards  in  the  workplace;  write  a  policy  for  the 
safe  handling  of  these  materials  including  a  complete  inventory;  and  provide  information  and 
training  to  exposed  employees. 

The  cornerstone  of  this  training  is  the  Material  Safety  Data  Sheet,  or  MSDS.  It  will  tell  you 
everything  you  could  want  to  know  about  a  hazardous  material  such  as  the  manufacturer's  name 
and  address;  ingredients;  physical  characteristics;  flammability;  reactivity;  potential  health 
hazards;  precautions  for  safe  handling;  and  required  personal  protective  equipment. 
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Regrettably,  Haz-Com  and  its  MSDSs  are  confusing,  expensive,  and  have  done  little  to  improve 
safety  within  the  construction  industry.  Haz-Com  was  supposed  to  provide  a  single  reference 
source  for  employers  and  employees  in  the  event  of  an  emergency  involving  dangerous 
substances,  but,  in  fact  it  is  the  last  place  that  they  would  look  -  Haz-Com  has  given  us 
thousands  of  MSDSs  on  everything  from  "air"  to  dishwashing  detergent. 

On  any  given  day,  contractors  must  have  MSDSs  at  all  job  sites  for  all  "hazardous"  materials. 
They  must  know  which  of  these  products  are  in  use  at  each  job  site  and  make  sure  the  correct, 
brand  specific  MSDS  is  available  at  each  job  site.  No  wonder  that  in  1994,  Haz-Com  violations 
comprised  nine  out  of  the  top  twenty  most  frequently  cited  OSHA  standard  violations 
(attachment)  -  they  are  the  easiest  to  identify  because  100  percent  compliance  is  nearly 
impossible. 

OSHA  has  opened  the  public  record  for  various  parts  of  the  standard,  sometimes  for  long 
periods  of  time.  A  modified  final  Haz-Com  standard  was  printed  in  the  February  9,  1994 
Federal  Register.  Despite  the  proliferation  of  paperwork,  and  the  fact  that  the  standard  is  the 
most  frequently  cited  by  OSHA  inspectors  (a  roofing  contractor  in  Indiana  was  cited  for  not 
having  a  brand-specific  MSDS  for  caulk),  the  modified  standard  makes  minor  changes  that  can 
be  found  only  with  a  magnifying  glass. 

The  President  recently  signed  into  law  the  Paperwork  Reduction  Act  re-authorization,  which 
overturns  Dole  v.  United  Steelworkers  of  America,  allowing  the  Office  of  Management  and 
Budget  (0MB)  to  review  third-party  paperwork  requirements  such  as  Haz-Com.  The  question 
is:    Will  the  Clinton  Administration  seize  the  opportunity  to  reign-in  Haz-Com? 


RECENT  ADMINISTRATION/OSHA  INITIATIVES 

The  Clinton  Administration  has  taken  several  highly  publicized  steps  this  year  in  the  name  of 
regulatory  reform,  but  regrettably,  the  substance  does  not  match  the  rhetoric  touting  these  steps. 
On  March  16,  the  President  held  a  press  event  at  a  print  shop  to  announce  a  list  of  "reinventing 
regulation"  proposals.  Though  most  involved  the  Food  and  Drug  Administration  and  the 
Environmental  Protection  Agency,  two  were  government-wide:  1)  agencies  would  be  given 
discretion  to  allow  small  businesses  to  apply  the  dollar  amount  of  assessed  fines  to  fix  the 
problems,  or  even  waive  the  fines  for  first-time  violators  who  agree  to  quickly  correct  the 
errors;  and,  2)  the  Administration  would  direct  each  agency  to  cut  in  half  the  frequency  of 
periodic  reports,  consistent  with  statutory  requirements.  On  April  21,  the  President  issued  a 
memorandum  to  agencies  to  implement  these  proposals  ~  but  the  memorandum  lacks  the  force 
of  law  and  leaves  action  entirely  to  the  discretion  of  the  agency. 

The  memorandum  directs  agencies  to  waive  penalties  for  small  businesses  "to  the  extent 
permitted  by  law"  if  the  business  shows  a  good-faith  effort  to  comply  with  applicable 
regulations;  if  the  cited  violation  does  not  involve  criminal  wrong-doing  or  a  significant  threat 
to  health,  safety  or  the  environment;  if  the  violation  is  corrected  within  a  time-frame  set  by  the 
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agency;  and  if  the  agency  so  chooses.  It  is  left  to  each  agency  to  come  up  with  its  own 
definition  of  "small"  business. 

The  memorandum  also  directs  agencies  to  reduce  by  one-half  the  frequency  of  regularly 
scheduled  reports  which  employers  are  required  to  provide  to  the  federal  government,  but 
agencies  are  given  broad  discretion  to  ignore  this  directive.  In  fact,  bureaucrats  have  explicit 
permission  not  to  reduce  reporting  requirements  if  they  believe  cutting  back  might  "impede  the 
effective  administration  of  the  agency's  program." 

Each  agency  was  given  until  June  15  to  submit  a  plan  to  0MB  describing  how  it  would 
implement  the  provisions  of  the  memorandum,  and  any  enforcement  policies  modified  as  a  result 
of  this  exercise  were  to  take  effect  by  July  4. 

On  May  16,  at  a  sheet  metal  factory,  the  President  announced  a  major  "Reinventing 
Government"  initiative  involving  changes  at  OSHA.  It  is  puzzling  that  President  Clinton  used 
the  announcement  to  criticize  Republican  efforts  to  reform  OSHA,  because  of  the  similarity 
between  statements  in  the  Administration's  white  paper  that  accompanied  the  announcement  and 
the  proposals  in  H.R.  1834,  the  Safety  and  Health  Improvement  and  Regulatory  Reform  Act  of 
1995. 

Per  the  President's  announcement,  OSHA's  new  inspection  program  will  go  nationwide  with  the 
"Maine  200"  pilot  program.  OSHA  used  Maine's  workers'  compensation  claims  to  identify  the 
200  companies  with  the  worst  safety  records.  According  to  OSHA,  they  accounted  for  nearly 
half  of  Maine's  (workers'  compensation)  injuries  and  illnesses.  These  companies  were  given 
the  choice  of  either  developing  a  comprehensive  health  and  safety  plan  to  fix  the  problems,  or 
be  subject  to  traditional  OSHA  inspections  and  heavy  fines.  Not  surprisingly,  most  opted  for 
the  "cooperative"  approach  and  OSHA  has  claimed  dramatic  results. 

The  other  new  inspection  program  will  extend  "focused  inspections"  in  the  construction  industry 
to  all  industries.  The  program  has  been  in  effect  since  October  1,  1994,  and,  in  theory,  OSHA 
inspectors  determine  from  the  contractor  (with  job  site  responsibility)  whether  an  effective  safety 
and  health  program  is  in  place  and  being  implemented  by  a  competent  person.  If  this  meets 
OSHA's  criteria,  then  inspectors  focus  on  finding  hazards  related  to  the  four  principal  hazards 
in  construction:  falls  from  elevations,  being  struck  by  an  object,  crushing  injuries,  and  electrical 
shock.  If,  according  to  OSHA,  a  contractor  does  not  have  an  effective  safety  program  being 
administered  by  a  competent  person,  then  OSHA  inspectors  conduct  a  "comprehensive,  resource- 
intensive  investigation." 

Unfortunately,  OSHA's  performance  regarding  regulatory  reform  has  been  poor.  For  example, 
due  to  inadequate  instructions  provided  by  the  agency  to  inspectors,  less  than  5  percent  of  all 
OSHA  construction  inspections  have  been  of  the  "focused"  variety.  And  even  though  total 
OSHA  inspections  went  down  in  1994,  total  fines  went  up.  Just  last  summer,  OSHA  raised  the 
minimum  willful  serious  violation  penalty  for  businesses  from  $5,000  to  $25,000,  as  announced 
on  nationwide  television  by  the  Secretary  of  Labor.    However,  with  little  notice  this  March, 
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OSHA  reduced  the  minimum  penalty  for  employers  with  50  or  fewer  workers  to  its  previous 
level  of  $5,000. 

In  May,  OSHA  reported  to  business  and  union  representatives  from  the  construction  industry 
that,  pursuant  to  the  President's  February  21  directive  to  agencies  to  eliminate  or  revise 
regulations,  its  review  of  3,000  pages  of  OSHA  regulations  found  1,000  pages  of  duplication. 
This  represents  pages  that  could  be  eliminated  without  substantively  touching  the  regulations. 
On  June  12,  at  the  White  House  Conference  on  Small  Business,  the  President  and  Vice  President 
announced  to  the  delegates  that  16,000  pages  in  the  Code  of  Federal  Regulations  would  be 
eliminated. 


OSHA'S  "TRUTH  SQUAD" 

OSHA's  attempts  to  "reinvent"  itself  would  seem  to  be  the  second  stage  of  its  response  to 
criticism  of  its  standards  and  policies.  The  first  stage  involved  the  formation  of  a  rapid  response 
team,  or  "Truth  Squad,"  to  diffuse  reports  of  excessive  OSHA  regulation.  It  has  been  NRCA's 
experience  with  OSHA's  "Truth  Squad"  that  it  vigorously  denies  the  existence  of  ridiculous 
regulations,  even  as  the  agency  quietly  modifies  them  and/or  alters  its  enforcement  of  them. 

For  example,  this  year  the  Secretary  of  Labor  and  OSHA  have  consistently  denied  reports  that 
there  is  a  regulation  that  prohibits  gum-chewing  while  roofing.  This  has  been  happening 
repeatedly  despite  a  January  13  memo  from  OSHA's  Directorate  of  Compliance  Programs  to 
regional  administrators  instructing  inspectors  to  refrain  from  issuing  citations  under  the  gum- 
chewing  provision. 

Throughout  this  year,  OSHA  has  also  repeatedly  denied  that  it  issues  citations  under  Haz-Com 
when  household  products,  such  as  Joy  dishwashing  detergent,  are  being  used  without  MSDSs 
at  job  sites.  Yet  on  March  21,  OSHA's  Directorate  of  Compliance  Programs  issued  a  memo 
to  regional  administrators  stating  that  an  enforcement  review  showed  that  "citations  have  been 
issued  for  materials  such  as  bricks,  rebar,  lubricating  oils,  welding  rods  and  dishwashing  liquid 
without  adequate  documentation  of  employee  exposure  to  a  specific  hazardous  chemical  or  that 
their  use  fails  to  meet  OSHA's  consumer  product  exemption." 

Another  example  is  OSHA's  new  Fall  Protection  Standard,  which  has  been  in  effect  since 
February  6.  It  triggers  costly  and  burdensome  work  practices  at  heights  above  six  feet  and  has 
touched  off  a  firestorm  of  protest.  Despite  the  fact  that  workers,  management,  and  even  state- 
plan  OSHA  programs  are  dissatisfied  with  the  standard,  OSHA's  "Truth  Squad"  portrayed  the 
standard  as  eminently  fair  and  flexible.  Nonetheless,  OSHA  management  has  convened  a  series 
of  meetings  with  NRCA  and  it  is  NRCA's  hope  that  the  Fall  Protection  Standard  can  be  fixed. 

NRCA  commends  the  House  Small  Business  Committee's  Subcommittee  on  Regulation  and 
Paperwork  for  holding  a  hearing  on  the  Fall  Protection  Standard,  June  15,  1995. 
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CONCLUSION 


Clearly,  even  with  administrative  attempts  to  "reinvent"  OSHA,  Congress  will  need  to  pass  the 
meaningful  OSHA  reforms  embodied  in  H.R.  1834  to  ensure  that  necessary  changes  take  place 
within  the  agency  regarding  OSHA  policies  and  practices. 


Members  of  the  Associated  Specialty  Contractors:  Mason  Contractors  Association  of 
America;  Mechanical  Contractors  Association  of  America;  National  Association  of 
Plumbing-Heating-Cooling  Contractors;  National  Electrical  Contractors  Association; 
National  Insulation  and  Abatement  Contractors  Association;  National  Roofing  Contractors 
Association;  Painting  and  Decorating  Contractors  of  America;  Sheet  Metal  and  Air 
Conditioning  Contractors  National  Association. 
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August  2,  1995 

The  Honorable  Jan  Meyers 
U.S.  House  of  Representatives 
2303  Raybum  House  Office  Building 
Washington,  D.C.  20515 

Dear  Representative  Meyers: 

In  consideration  of  your  efforts  as  Chair  of  the  House  Committee  on  Small  Business  to 
address  federal  government's  impact  on  business  and  particularly  in  light  of  the  recent 
oversight  hearing  regarding  OSHA  reform,  I  am  forwarding  the  following  comments  on 
federal  regulations  with  adverse  affects  on  member  agencies  of  the  American  Network  of 
Community  Options  and  Resources  (ANCOR). 

ANCOR  is  a  nationwide  association  with  over  twenty-five  years  of  proven  leadership 
representing  650  private  nonprofit,  for-profit  and  family  care  agencies  that  together 
provide  supports  and  services  to  over  50,000  people  with  mental  retardation  and  other 
severe  disabilities.  More  than  three-fourths  of  our  members  are  nonprofit  agencies. 

As  industry  leaders  in  the  field  of  disabilities  and  as  members  of  tiie  small  business 
community,  ANCOR  members  support  federal  reforms  which  simplify  or  eliminate 
redundant,  outdated,  and  micro-managed  federal  regulations  which  contribute  to  tiie  cost 
of  services  and  not  to  the  quality  of  life  of  people  with  disabilities.  To  this  end,  ANCOR 
established  a  "Regulatory  Work  Group"  last  spring  and  developed  comments  on  specific 
OSHA,  HCFA,  Wage  and  Hour  and  HUD  regulations  to  assist  the  Administration's 
"reinventing  initiative"  and  specific  directive  to  agencies  to  review  all  current  regulations. 

I  hope  that  ANCOR  *s  comments  and  recommendations  regarding  OSHA  are  helpftxl  in 
refocusing  the  agency's  energies,  while  protecting  the  health  and  safety  of  employees 
dedicated  to  enhancing  the  lives  of  people  with  disabilities.    The  enclosed  comments  on 
wage  and  hour  issues  were  included  in  a  prior  letter  to  you  in  June  as  a  request  for  reform 
by  members  of  the  House  Employer-Employee  Relations  Subconunittee  of  the  Economic 
and  Educational  Opportunities  Committee, 

If  ANCOR  can  be  for  further  assistance,  please  contact  either  myself  or  Suellen  Galbraith. 
Sincerely, 

Joni  Fritz  O 

Executive  Director 


Private  Providers  Supporting  People  with  Disabiiitie> 
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AMERICAN  NETWORK  OF  COMMUNITY  OPTIONS  AND  RESOURCES 

REGULATORY  REFORM  RECOMMENDATIONS 

42  rFR  PART  483 

Intermediate  Care  Facilities  for  People  with  Mental  Retardation  fICFs/MR); 

For  some  years,  the  American  Network  of  Community  Options  and  Resources  has  been  urging 
the  Health  Care  Financing  Administration  to  revise  the  federal  rules  which  govern  intermediate 
care  facilities  for  people  with  mental  retardation  and  related  conditions  (ICFs/MR).  The  most 
lengthy  discussion  was  mailed  in  July  1994,  in  response  to  a  request  for  comments  on  a  revised 
ICF/MR  survey  process.  In  that  letter,  ANCOR  urged  HCFA  to  proceed  as  quickly  as  possible 
with  plans  that  would  lead  to  a  total  revision  of  these  rules.  The  language — and  even  some 
of  the  concepts  (e.g.,  developmental  programming)  which  formed  the  base  on  which  the 
ICF/MR  rules  were  developed  in  the  early  1980s — are  dated,  we  argued,  and  require  total 
rewriting.  HCFA  is  to  be  congratulated  for  the  steps  it  has  taken  since  that  time  to  revise  the 
ICF/MR  rules  and  survey  process,  but  more  should  be  done. 

New  approach  to  federal  rules  being  studied 

HCFA  has  funded  a  project  being  conducted  by  the  Human  Services  Research  Institute  in 
Massachusetts  which  should  provide  the  basis  for  a  major  reconfiguration  of  the  Medicaid  quality 
jassurance  process  that  will  be  in  keeping  with  contemporary  practices  of  human  service 
development  and  support.  This  would  also  be  consistent  with  the  HCFA  Strategic  Plan,  which  is 
based  on  principles  of  Total  Quality  management  and  attention  to  the  customer  first,  but  involving 
all  stakeholders,  including  providers.  Frankly,  change  is  occurring  so  rapidly  in  Washington  that 
we  fear  that  the  ICF/MR  program  will  be  abandoned  before  a  significant  modification  of  the  rules 
can  take  place,  and  much  of  that  initiative  is  based  on  outmoded  rules  which  have  become 
burdensome  and  are  not  cost-efiFective.  Abandonment  of  the  program  would  be  unfortunate. 

The  effectiveness  of  current  service  methodologies  has  been  clearly  demonstrated  by  the 
individuals  with  severe  disabilities  who,  over  the  past  several  years,  have  moved  directly  fi"om 
large  institutions  to  individualized  living  arrangements  in  the  community  under  the  Medicaid 
waiver  program  for  Home  and  Community-based  Services  (HCS).  Outcome  measures  have  been 
developed  in  the  last  few  years  by  The  Accreditation  Council  on  Services  for  People  with 
Disabilities  and  other  entities  in  the  states.  In  light  of  the  time  constraints,  it  might  be  wise  for 
HCFA  to  develop  a  field  test  of  existing  outcome  standards  in  ICFs/MR  in  one  or  more  states. 

New  survey  protocol  being  field  tested 

We  know  that  HCFA  is  field  testing  a  new  survey  protocol  which  we  hope  will  significantly 
reduce  the  amount  of  time  spent  in  surveying  good  facilities,  and  which  would  speed  the  survey 
process.  When  it  is  put  in  place,  we  hope  that  it  wll  result  in  cost  savings  and  more  consistency  m 
the  survey  process  while  rules  are  being  rewritten.  One  ANCOR  member  reported  that  5 
surveyors  spent  4  days  in  an  ICF/MR  for  4  people  which  had  no  record  of  ever  having  a 
deficiency.  That  is  a  ridiculous  waste  of  time  and  resources!  Until  the  survey  protocol  can  be 
formally  changed,  HCFA  should  issue  instructions  to  surveyors  to  counterart  the  way  surveys 
have  recently  been  condurted.  Surveyors  have  told  ANCOR  members  that  their  new  (and 
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inappropriate)  attention  to  paper  and  process  is  a  result  of  instructions  from  headquarters  in 
Baltimore.  A  member  has  also  been  told  that  surveyors  have  been  instructed  to  "stop  giving 
positive  feedback  during  exit  interviews."  Customers  and  stakeholders  are  not  being  treated  with 
respect. 

ANCOR  is  not  sure  where  these  messages  actually  originated,  but  we  urge  that  they  be 
countermanded  to  improve  the  process  and  the  relationships  with  providers.  We  suspect  that  the 
diflBculty  in  transmitting  messages  from  headquarters  to  surveyors  is  caused  at  least  in  part  by  the 
way  the  agency  is  organized,  with  regional  offices  placed  between  headquarters  in  Baltimore  and 
the  area  offices.  It  seems  to  be  difficult  for  messages  to  get  directly  from  Baltimore  to  the  state 
surveyors. 

Interim  action  to  improve  surveys 

ANCOR  suggests,  in  addition,  that  HCFA  speed  up  its  effort  to  revise  the  ICF/MR  rules  by 
looking  at  the  data  collected  on  its  surveys  and  dropping  rules  that  are  not  resulting  in  citations. 
The  absence  of  citations  is  evidence  either  of  broad  compliance  m  the  field  or  the  effect  of  other 
state  and  local  surveys  (e.g.,  state  licensing  and  fire  marshal  surveys)  to  which  ICFs/MR  are 
subjected  each  year.  The  federal  government  should  also  consider  accepting  results  of  surveys 
conducted  by  other  entities.  At  the  present  time,  surveys  are  conducted  at  ICFs/MR  several  times 
a  year  by  other  groups.  In  some  states  there  are  more  than  a  dozen  entities  which  visit  ICFs/MR 
each  year.  If  these  cover  areas  included  in  the  ICF/MR  surveys  and  in  areas  that  the  data  show  are 
in  broad  general  compliance  in  a  state,  HCFA  could  deem  agencies  which  had  passed  those 
surveys  to  be  in  compliance  in  the  applicable  areas  of  the  ICF/MR  rules. 

State  and  surveyor  issues 

It  is  important  to  note  that  while  states  complain  about  the  excessive  restrictiveness  of  federal 
rules,  they  compound  the  problem  by  developing  additional  rules  of  their  own  to  assure  that 
providers  will  comply  with  the  state's  understanding  of  the  federal  regulations.  In  Maine,  for 
example,  there  are  xxx  pages  of  state  rules  to  supplement  less  than  10  full  pages  of  federal 
ICF/MR  rules.  In  addition,  HCFA  has  about  140  pages  of  Interpretive  Guidelines  to  supplement 
its  own  rules.  Frequently,  statements  in  the  interpretive  guidance  or  "probes"  are  treated  like 
rules,  all  of  which  results  in  a  burdensome  system. 

A  further  issue  relates  to  the  blame  states  sometimes  lay  at  the  feet  of  the  federal  govenmient 
when  surveyors  indicate  that  requirements  which  the  state  has  promulgated  are  instead  federal 
requirements  over  which  they  ostensibly  have  no  control.  This  occurs  far  too  frequently  to  be 
easily  dismissed. 

c  l^ 

Surveyors  sometmies  also  cite  things  that  are  not  within  their  purview,  or  which  make  no  sense. 
For  example,  one  member  agency  was  cited  for  a  wire  hanging  out  of  a  wall  outlet  with  wires 
exposed.  It  was  a  phone  wire  that  was  not  being  used  at  the  time.  Others  have  received  citations 
for  "wet  paint,"  and  another  because  studs  in  a  room  were  not  covered  during  a  reconstruction 
process.  Surveys  which  are  conducted  during  meal  time  will  reveal  food  particles  in  the  kitchen 
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and  dining  area  which  will  be  cleaned  up  after  the  meal.  Homes  are  cited  for  scrapes  on  walls  and 
nicks  in  fiimiture  caused  by  wheelchairs.  These  are  unavoidable!  In  one  case  a  home  was  cited  for 
improper  snow  removal  on  the  sidewalk.  It  was  the  home's  only  deficiency,  but  the  survey  team 
came  back  in  May  to  see  if  this  deficiency  had  been  corrected.  These  examples  go  on  and  on! 
Sometimes  it  seems  as  though  little  common  sense  is  used  in  the  process. 

ANCOR  HAS  THE  FOLLOWING  COMMENTS  TO  OFFER  REGARDING  SPECIFIC 
ICF/MR  STANDARDS  WHICH  ARE  FOUND  TO  BE  BURDENSOME  AND  HAVE 
LITTLE  RELATIONSHIP  TO  THE  QUALITY  OF  SERVICES  PROVIDED  IN  A  HOME. 

Some  of  these  represent  the  need  for  regulatory  change,  but  others  could  be  achieved  through 
modifications  in  the  survey  process  and'or  surveyor  training. 

It  must  be  noted  that  some  of  the  regulations  are  used  as  "catch-alls"  with  a  variety  of  deficiencies 
assigned  to  them.  This  results  in  different  violations  causing  the  same  tag  number  to  be  out  of 
compliance  over  several  consecutive  surveys,  which  in  turn  can  bring  a  fine  even  though  earlier 
problems  have  been  corrected.  For  example,  one  of  our  members  was  recently  fined  $400  because 
his  agency  was  cited  under  staff  training  three  years  in  a  row  for  entirely  different  problems. 

W119  -  483.410(d)(3)  -  The  [ICF/MR]  must  assure  that  outside  services  meet  the  needs  of 
each  [of  the  people  they  serve).    This  is  an  unreasonable  expectation  in  today's  service  delivery 
system  when  residential  and  day  programs  are  operated  by  different  agencies  and  the  ICF/MR  has 
no  control  over  the  daytime  program.  One  member  agency  was  required  to  develop  a  procedure 
check  list  for  school  lunch  time  and  to  send  a  staff  person  to  the  school  (despite  the  fact  that  we 
understand  public  schools  have  been  exempted  from  this  requirement)  and  other  daytime 
programs  to  monitor  their  teaching/programs. 

An  alternative  method  should  be  devised  to  hold  daytime  and  other  outside  programs  directly 
responsible  for  complying  with  federal  rules.  If  not  administered  by  the  ICF/MR,  and  if  no 
alternatives  are  available,  the  facility  has  no  control  over  problems  identified  with  the  quality  of 
outside  services,  particularly  when  these  are  medical  services.  It  is  difficult  to  find  medical 
specialists  who  will  accept  a  person  whose  services  are  paid  for  by  Medicaid  and  it  is  unrealistic 
to  expect  the  ICF/MR  to  exert  control  over  medical  providers  with  whom  they  contract  for 
services. 

Citations  under  this  tag  number  result  in  paperwork  which  seldom  leads  to  a  change  in  the  quality 
of  services.  ICF/MR  providers  should  not  be  held  responsible  for  citations  in  program  areas  over 
which  they  have  no  control.  The  exception  for  educational  programs  operated  by  public  schools 
should  be  extended  to  other  daytime  programs,  and  these  programs  should  be  surveyed 
separately.  It  is  not  productive  to  threaten  a  contractor  with  termination  of  the  provider 
agreemen^if  there  are  no  alternatives  available,  and  the  ICF/MR  provider  can  do  little  else. 

W128  -  483.420(a)(6)  -  Ensure  that  [the  people  who  live  in  an  ICF/MR]  are  free  from 
unnecessary  drugs  and  physical  restraints.  Many  citations  under  this  regulation  have  nothing 
to  do  with  ensuring  that  the  purpose  of  the  rule  is  achieved.  Examples  of  "unnecessary  drugs" 
have  included  Advil,  Oscal  and  over-the-counter  vitamins — and  these  are  not  aberrations.  This 
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application  of  the  rule  has  nothing  to  do  with  ensuring  that  people  are  free  from  unnecessary 
drugs  or  restraints. 

W130  -  483.420(a)(7)  -  [The  ICF/MR  must]  provide  each  [of  the  people  living  in  the  home] 
with  the  opportunity  for  personal  privacy  and  ensure  privacy  during  treatment  and  care  of 
personal  needs.  The  survey  process  itself  frequently  violates  this  regulation  when  surveyors  insist 
upon  observing  toileting  and  other  personal  hygiene  activities,  often  inappropriately.  Such 
observations  should  be  required  only  when  there  is  some  evidence  that  an  individual  is  being 
physically  injured  by  a  staif  person  or  by  equipment  used  to  help  in  toileting  or  bathing. 

A  member  was  cited  when  one  of  the  people  who  lived  in  the  ICF/MR  was  observed  walking 
from  his  bedroom  to  the  bathroom  with  his  robe  open.  There  was  no  stafif  person  present  to 
prompt  that  person  to  close  his  robe,  so  the  agency  was  cited. 

Some  members  have  been  ordered  to  install  privacy  curtains  in  bedrooms  for  more  than  one 
person,  even  for  children.  This  makes  bedrooms  far  more  institutional  in  appearance.  In  one  of 
those  wonderful  Catch  22  situations,  one  of  ANCOR's  members  was  cited  because  privacy 
curtains  did  not  meet  this  ICF/MR  regulation.  Later  a  fire  marshal  cited  the  facility  because  the 
life  safety  requirement  calls  for  mesh  curtains. 

Wl36  -  483.420(a)(ll)  -  Ensure  [that  the  people  who  live  in  the  ICF/MR  have]  the 
opportunity  to  participate  in  social,  religious,  and  community  group  activities.  This  rule  is 
not  adequately  fiinded  in  some  states.  For  example,  one  ANCOR  member  estimates  that  adequate 
implementation  of  this  standard  would  cost  his  agency  an  additional  $8.63  per  day  for  each 
individual  served,  for  a  total  of  $274,468  per  year.  That  agency  looked  at  staffing,  administration, 
training  and  transportation  costs,  and  at  the  stafiBng  level  necessary  for  all  of  the  people  they 
support. 

W157  -  483.420(d)(4)  -  which  requires  that  appropriate  corrective  action  be  taken  when 
allegations  of  abuse  are  verified  is  difScult  to  enforce  when  a  parent  is  responsible  for  using 
punishment  that  exceeds  that  which  a  facility  is  permitted  to  use. 

W159  -  483.430(a)  -  Each  [person's]  active  treatment  program  must  be  integrated, 
coordinated  and  monitored  by  a  qualified  mental  retardation  professional.  The  eSect  of 
citations  under  this  tag  number  result  in  forcing  the  QMRPs  to  spend  more  time  addressing 
paperwork  to  be  certain  that  records  document  "coordination  and  monitoring."  This  has  a 
paradoxical  effect  in  that  the  QMRPs  are  spending  less  time  actually  involved  with  the  people 
who  receive  services  facilitating  the  integration,  coordination  and  monitoring  of  supports.  To 
focus  on  outcomes,  interactions  should  be  observed  to  determine  whether  people  are  receiving 
integrated,  coordinated  supports. 

To  provide  some  examples  of  citations  which  have  occurred  under  this  rule  which  resulted  in 
increasing  the  amount  of  time  spent  in  record  keeping:  (1)  "John  will  lift  his  cup  and  drink  from 
it"  is  an  inadequate  statement  because  it  contains  two  behavioral  statements.  Why  should  the 
focus  be  on  the  paper  rather  than  observing  John  to  see  if  he  is  using  a  cup  correctly?  (2)  A 
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provider  was  told  that  tooth  brushing  should  be  broken  down  into  35  separate  steps.  It  is 
interesting  that  this  represents  more  than  one  for  each  tooth.  The  paperwork,  including  data 
collection,  that  results  is  costly  and  unnecessary.  The  field  has  moved  well  beyond  this  type  of 
programming. 

W164  -  483.430(b)(1)  -  Each  [person  served]  must  receive  the  professional  program  services 
needed  to  implement  the  active  treatment  program  defined  by  each  [person's]  individual 
program  plan.  If  staflFcan  perform  the  necessary  treatments/services,  it  should  not  be  necessary 
for  a  professional  to  be  involved  in  the  hands-on  delivery  of  those  services.  This  regulation  should 
not  be  cited  unless  the  program  is  not  being  implemented  appropriately.  As  it  is,  citations  under 
this  standard  are  often  nitpicking  and  costly  to  correct.  This  is  an  example  of  a  situation  where 
"guidance  to  surveyors"  is  sometimes  treated  like  a  rule.  However,  on  the  other  hand,  the 
guidance  that  surveyors  are  to  "determine  if  the  facility's  delivery  of  professional  services  is 
adequate  by  they  extent  to  which  individuals'  needs  are  aggressively  and  competentlv  addressed." 
(emphasis  ours)  is  not  well  followed.  Here  we  have  a  case  where  the  Interpretive  Guideline  is 
ignored  in  some  instances  and  over-enforced  as  a  rule  in  others.  One  ANCOR  member  was  found 
to  be  out  of  compliance  under  the  definition  of  the  program  plan  sertion  of  this  tag  number  when 
a  program  addressing  verbal  and  physical  aggression  did  not  include  a  written  definition  of  these 
two  terms. 

°W167  -  483.430(b)(2)  -  The  facility  must  have  available  enough  qualified  professional  staff. 

. .  is  used  to  enforce  paper  requirements,  while  outcomes  for  the  people  receiving  services  are 
ignored. 

W168  -  483.430(b)(3)  -  Professional  program  staff  must  participate  as  members  of  the 
interdisciplinary  team  in  relevant  aspects  of  the  active  treatment  process.  The  needs  and 
choices  of  individuals,  rather  than  the  process,  should  determine  which  staff  should  attend  IDT 
meetings.  This  issue  is  addressed  in  some  consent  decrees  which  indicate  that  it  is  sometimes 
appropriate  to  meet  with  one  person,  which  would  violate  this  rule. 

W169  -  483.430(b)(4)  -  Professional  program  staff  must  participate  in  on-going  staff 
development  and  training . . .  People  other  than  the  QMRP  have  the  ability  to  train  staff.  The 
types  and  number  of  staff  should  be  determined  by  the  needs  of  the  people  served,  but  this  rule  is 
used  in  some  surveys  to  require  an  ICF/MR  to  have  contracts  with  professionals  of  each  of  the 
listed  types. 

WI8I  -  483.430(b)(5)(xi)  -  indicates  that:  "If  the  [person's]  individual  program  plan  is  being 
successfully  implemented  by  facility  staff,  professional  program  staff  meeting  the 
qualifications  of  paragraph  (b)(5)(I)  through  (x)  of  this  section  are  not  required,"  but  is 

usually  igijpred.  If  outcomes  were  the  focus  of  surveys,  there  would  be  fewer  citations  of  (I) 
through  (x).  However,  these  have  become  a  mandate  for  agreements  with  an  array  of 
professionals,  many  of  whom  never  see  any  of  the  people  living  in  the  ICF/MR.  Surveyors  often 
are  required  to  prove  that  professional  licenses  of  Uiose  with  whom  the  ICF/MR  has  contracts 
have  not  expired. 
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W186  -483.430(d)(1)  -  The  facility  must  provide  sufficient  direct  care  staff. . .  Has  been 
cited  when:  one  of  the  people  living  in  a  home  ate  with  her  face  too  close  to  her  plate,  an 
individual  stood  up  while  spooning  food  onto  her  plate  instead  of  remaining  seated  at  the  dinner 
table,  and  an  individual  with  a  program  to  use  a  napkin  did  not  receive  the  fiill  benefit  of  that 
program  since  staff  failed  to  "model"  how  to  use  a  napkin.  In  yet  another  instance,  an  agency  was 
cited  because  not  all  of  the  people  living  in  a  home  participated  in  setting  the  diner  table.  It  is 
unusual  for  everyone  to  participate  in  setting  the  table  in  an  ICF/MR  or  in  a  typical  family  home. 
Generally  one  person  is  given  this  task,  and  the  task  may  rotate  fi'om  person  to  person. 

W190  -  483.430(e)(2)  StafTTraining  -  is  one  of  the  "catch-all  standards"  mentioned  above.  In 
one  case  a  series  of  citations  began  with  this  one:  the  ICF/MR  was  first  cited  with  a  deficiency 
under  this  tag  number  because  staflf  were  pouring  milk  into  glasses  because  it  was  believed  that 
the  gallon  milk  jugs  were  too  heavy  and  did  not  have  handles  that  were  appropriate  for  the  people 
living  in  that  home  to  use.  To  correct  this  deficiency,  the  ICF/MR  purchased  small  pitchers  with 
wide  handles  so  the  people  living  in  the  home  could  pour  their  own  milk.  During  the  resurvey,  the 
agency  was  cited  under  a  sanitation  tag  for  pouring  the  milk  out  of  its  original  container  into  the 
pitchers!  The  resulting  correction  was  to  purchase  milk  in  smaller  containers —  which  is  less  cost- 
eflfective. 

.In  another  case,  an  agency  was  cited  because  one  of  the  people  living  in  the  ICF/MR  used  a  fork 
rather  than  a  spoon  to  eat  meat.  This  individual  had  a  history  of  using  no  utensils  and  training  was 
in  place  to  address  this.  (This  is  a  case  where  the  paperwork  was  not  reviewed  by  the  surveyors 
when  it  should  have  been.)  To  address  this  citation,  the  agency  hired  another  staflF  person  to 
continually  observe  this  individual  at  mealtimes — a  costly  response  to  the  citation!  A  year  later, 
the. home  was  cited  under  the  same  tag  number  because  the  same  individual  ate  bacon  with  a  fork. 
According  to  the  surveyor,  the  individual  should  have  been  directed  to  eat  the  bacon  with  his 
fingers  since  it  was  "crisp"  bacon!  The  program  called  for  the  person  to  use  appropriate  utensils, 
and  to  later  re-mtroduce  finger  foods.  Again  the  paperwork  was  ignored  when  it  should  have  been 
referenced  to  verify  the  plan  before  a  citation  was  given. 


ANCOR  members  routinely  report  that  surveyors  have  a  minimal  understanding  of  people  who 
experience  challenging  behaviors  and  how  active  treatment  programs  for  these  people  are 
designed.  Homes  are  fi-equently  cited  under  this  tag  for  incidents  where  the  people  who  live  in  a 
home  behave  differently,  even  if  no  harmful  outcomes  occur.  The  survey  protocol  itself,  with  3  or 
4  surveyors  in  a  home  for  4  to  10  people  can  affect  behavior,  but  this  is  seldom  acknowledged  by 
surveyors. 

Another  small  ICFs/MR  was  cited  under  this  tag  number  because  three  of  the  people  who  live  in  a 
home  are  on  special  diets  and  they  were  served  pre-dished  foods  and  pre-poured  liquids  rather 
than  serving  all  food  at  the  table  family  style. 

Sometimes  cultural  and  geographic  norms  are  ignored  by  surveyors.  For  example,  a  home  in 
Arkansas  received  a  citation  because  a  staff  person  called  one  of  the  people  who  lives  in  the  home 
"Sweetie."  This  employee  addresses  the  administrator  of  the  home  the  same  way  While  this  may 
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not  be  nonnative  in  some  areas,  it  is  pretty  typical  in  the  South  and  has  nothing  to  do  vnth 
whether  a  person  is  disabled  or  not. 

Direct  staffbecome  discouraged  when  such  incidents  are  cited.  Some  of  the  frustration  which 
follows  surveys  undoubtedly  increases  the  high  turnover  rate  experienced  in  many  ICFs/MR. 

W196  -  Active  Treatment  standard  -  This  is  another  of  those  "catch-all"  standards.  Dr.  Wayne 
Smith,  the  HCFA  author  of  these  rules,  has  defined  active  treatment  like  "good  parenting."  It  is 
often  taken  far  beyond  that  concept,  however.  Some  surveyors  imply  that  interventions  should 
occur  at  fi'equent  intervals,  whether  inappropriate  behavior  is  occurring  or  not.  For  example:  one 
home  was  cited  because  one  of  the  people  who  lives  in  the  home  sat  watching  television  for  20 
minutes  wthout  attention  fi-om  staff.  In  this  case,  it  is  the  outcome  which  should  have  been 
judged  (e.g.,  was  the  individual  enjoying  the  program  and  watching  without  engaging  in  any 
inappropriate  behavior?).  People  with  developmental  disabilities  need  time  to  relax  and  enjoy 
leisure  activities  without  the  need  for  intervention,  just  as  the  rest  of  us  do.  It  is  when  they  sit 
staring  into  space  because  they  do  not  know  how  to  use  fi'ee  time  that  a  citation  should  occur. 
Sometimes,  however,  people  will  sit  doing  nothing  for  short  periods.  Some  surveyors  say  that 
these  should  be  no  longer  than  S-minute  periods.  That  seems  an  unrealistic  short  period  of  time. 

Some  providers  believe  that  the  over  implementation  of  this  standard  actually  leads  to  in  increase 
in  negative  behaviors  due  to  the  requirement  for  "continuous"  active  treatment.  This  is  one  of  the 
most  subjectively  defined,  misinterpreted  and  costly  rules  to  implement. 

WI98,W199  &  W200  -  483.440(b)  -  Admissions,  transfers  and  discharge  -  leads  to  a  review 
of  whether  the  people  served  need  artive  treatment.  One  member  agency  was  cited  for  permitting 
the  admission  of  an  18-year  old  who  had  lived  with  his  family  and  attended  public  school  before 
moving  to  the  ICF/MR.  The  implication  is  that  if  you  attend  public  school,  you  don't  need 
ICF/MR  support  later  in  life.  Federal  education  law  encourages  mainstieaming  all  students,  no 
matter  how  severely  disabled.  People  can  go  to  public  school,  living  at  home,  and  still  require 
active  treatment  in  adulthood. 

W201-  483.440(b)(4)(I)  -  Have  documentation  in  the  [person's]  record  that  [he  or  she]  was 
transferred  or  discharged  for  good  cause.  While  this  rule  in  itself  is  appropriate,  it  is  applied 
when  an  individual  moves  to  another  ICF/MR  operated  by  the  same  agency. 

W20S  •  483.440(b)(4)(ii)  -  the  requirement  for  a  post-discharge  plan  of  Care  is  unrealistic 
when  it  is  accompanied  by  an  expectation  that  there  will  be  follow  up  to  assure  that  it  is 
implemented.  ICFs/MR  have  littie  opportunity  to  maintain  contact  with  people  who  are 
discharged,  nor  should  they  be  responsible  for  assuring  that  a  post-discharge  plan  is  implemented 
when  th^are  not  paid  for  doing  so. 

W210  -  483.440(c)(3)  which  requires  "accurate  assessments  or  reassessments  as  needed"  was 

origirudly  surveyed  only  for  need,  but  as  time  passes,  there  is  more  and  more  pressure — 
accompanied  by  more  citations — to  do  complete  evaluations  in  all  professional  areas  identified  in 
W216  through  W225.  Most  of  the  problems  with  these  tag  numbers  are  caused  by  surveyor 
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iiusinterpretation  of  the  nile  and  requiring  excessive  assessment. 

W214  -  483-440(c)(3)(iii)  -  Identify  the  [person's]  specific  developmental  and  behavioral 
management  needs  -  The  detail  expected  results  m  the  QMRP  spending  time  planning  the 
precise  wording  of  the  strengths  and  needs  lists  which  could  better  be  spent  in  planning  for  the 
individual.  Examples  of  citations  include:  "Needs  are  expressed  in  global,  imprecise  terms  and 
phrases  which  do  not  clearly  communicate  what  the  individual  cannot  do;"  "client  has  needs 
which  include  'increasing  auditory  skills,'  'improving  toileting  skills,'  'improve  grooming  skills.'" 
The  IDT  members  are  aware  the  specifics  of  these  needs  and  develop  goals  and  programs 
accordingly.  More  specific  definitions  and  listing  of  what  the  individual  cannot  do  is  not 
necessary.  Doing  this  tends  to  focus  attention  on  tasks  in  which  people  have  the  fewest  skills, 
rather  that  maximizing  progress  in  areas  of  ability  and  interest. 

W229  -  483.440(c)(4)(I),  which  requires  that  active  treatment:  "[b]e  stated  separately,  in  terms 
of  a  single  behavioral  outcome,"  is  being  cited  inappropriately  in  many  current  surveys,  and  with 
no  relationship  to  outcomes.  For  example,  one  member  agency  was  informed  that  the  objective 
"pick  up  the  cup  and  drink"  was  a  double  objective  and  should  be  stated  as  two  separate 
objectives.  The  examples  of  citations  provided  for  Tag  number  W159  were  also  cited  under  this 
rule.  Surveyors  focus  on  task  analyses  instead  of  teaching  ways  to  support  a  person  to  engage  in 
choice  and  activities  that  are  meaningfiil  to  him/her  which  will  enhance  self-dependence. 

W230  -  483.440(c)(4)(ii)  requires  the  assignment  of  projected  completion  dates,  which  often 
has  no  relationship  to  outcomes,  and  nothing  to  do  with  health  and  safety  of  individuals.  QMRPs 
and  typists  spend  time  each  month  writing,  proofing  and  refiling  amendments  to  the  IP  document 
just  to  update  the  expected  completion  dates.  One  agency  has  estimated  that  this  could  add  as 
many  as  60  hours  per  caseload  per  year. 

W234  -  483.440(Q(5)(I)  -  Each  written  training  program  designed  to  implement  the  objectives  in 
the  individual  program  plan  must  specify  the  methods  to  be  used  -  requires  such  specificity  that 
staff  attend  more  to  the  paperwork  than  to  those  who  receive  supports.  Examples  of  citations 
include:  (1)  "The  client  is  to  turn  his/her  head  with  physical  prompts  when  the  staff  calls  his/her 
name.  Methodology  does  not  define  physical  prompts.  It  only  states  prompts  and  physical 
assistance."  (2)  "Client  has  a  program  ...  to  wash  his  chest  area  with  physical  prompts  when  the 
wash  cloth  is  placed  inside  of  his  left  hand.  Methodology  does  not  define  physical  prompt.  It  only 
states  to  provide  prompts  to  the  lefl  hand  as  needed."  Citations  such  as  these  lead  to  the  QMRP 
writing  goals  m  greater  detail  than  most  staff  probably  bother  to  read,  and  to  the  QMRPs 
spending  a  lot  of  time  agonizing  over  written  detail  when  their  time  would  be  better  spent  training 
and  observing  the  goal  implementation  and  the  individual's  progress. 

W237  -  483.440(c)(5)(iv),  which  requires  data  collection,  is  an  outmoded  special  education 
concept  that  is  often  irrelevant  and  time  consuming,  with  no  productive  outcomes  for  the  people 
receiving  services.  This  rule  has  become  an  end  in  and  of  itself  It  contradicts  person-centeredness 
and  can  involve  an  inordinate  amount  of  a  QMRP's  time,  reducing  direct  contact  with  the  people 
who  receive  supports  and/or  it  is  used  as  an  excuse  to  avoid  doing  things  with  people  to  focus  on 
paper.  It  is  possible  to  document  how  a  person  is  progressing  in  non-data  laden  ways.  Task 
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analysis  can  be  undertaken  without  measuring  outcomes.  Observation  of  an  individual  peifonning 
a  task  would  provide  a  more  accurate  assessment  of  progress. 

W242  -  483.440(c)(6)(iii)  -  Include,  for  those  clients  who  lack  them,  traming  in  personal 
skills  essential  for  privacy  and  independence ...  is  often  over-interpreted  by  surveyors.  There 
is  also  disagreement  over  how  many  skills  can  or  should  be  addressed  at  one  point  in  an 
individual's  life.  One  surveyor  insists  that  toileting  can  be  broken  down  mto  35  separate  steps.  He 
also  refused  to  consider  the  incorporation  of  programs  throughout  the  day  during  appropriate 
activities  as  adequate.  He  has  stated  that  goals  should  be  stated  formally  with  data  collection  and 
monitoring  by  a  professional. 

W252  -  483.440(e)(1)  -  Data . . .  must  be  documented  in  measurable  terms  is  an  outmoded 
special  education  concept,  which  results  in  penalizing  staff  for  person-centered  assistance.  For 
example,  if  a  person  is  clean  and  well-kept  and  wants  to  learn  to  brush  his  teeth,  it  should  not  be 
necessary  to  reduce  this  procedure  to  its  individual  steps  and  then  record  completion  of  those 
steps.  When  this  is  done,  more  time  is  spent  in  documentation  than  in  training  and  observing 
behaviors.  If  one  staff  person  works  with  three  people  over  an  eight-hour  shift,  a  total  of  one  hour 
can  be  spent  by  staff  to  record  the  outcome  of  the  specific  objectives,  by  the  supervisor  to  check 
to  book  to  see  if  the  goals  were  documented  properly,  and  by  the  QMRP  to  observe  behavior  to 
see  if  the  task  was  performed  exactly  as  the  program  was  written.  The  usefulness  of  the 
information  gathered  is  questionable.  With  a  caseload  of  8  people,  an  experienced  QMRP  spends 
about  one  third  of  his  or  her  time  in  writing,  reviewing  and  amending  the  plans  which  are  not  an 
accurate  or  likely  indicator  of  active  treatment  services. 

One  member  states:  "We  have  storage  boxes  full  of  old  yellow  records  that  give  up  such  valuable 
gems  of  information  as,  'on  May  17,  1988,  [a  person  served]  needed  hand-over-hand  assistance  to 
brush  his  teeth.'" 

W311-  483.450(e)(2)  -  Drugs  used  for  control  of  inappropriate  behavior  must  be  approved 
by  the  interdisciplinary  team.  Conflicts  arise  when  the  professional  opinion  of  the  physician 
who  prescribes  a  drug  is  questioned  by  the  IDT.  This  can  be  a  real  issue  in  rural  areas  where 

there  are  few  physicians,  particularly  those  willing  to  accept  people  whose  services  are  paid  by 
Medicaid. 

W312  -  483.450(e)(2)  -  Drugs  used  for  control  of  inappropriate  behavior  must  be  used  only 
as  an  integral  part  of  the  [individual's]  program  plan  that  b  directed  specifically  towards 
the  reduction  of  and  eventual  elimination  of  the  behaviors  for  which  the  drugs  are 
employed.  This  is  an  example  of  a  situation  where  the  "probes"  are  applied  as  though  they  were 
regulation,  and  contain  more  specificity  than  does  the  interpretive  guidance. 

W313  -  483.4450(e)(3)  -  which  requires  that  drugs  used  for  control  of  inappropriate 
behavior . . .  not  be  used  until  it  can  be  justified  that  the  harmful  eflects  of  the  behavior 
dearly  outweigh[s]  the  potentially  harmful  effects  of  the  drugs  is  over  stated.  This  rule  should 
be  outcome  based.  If  the  drug  is  prescribed  by  the  physician  and  approved  by  the  IDT,  if  it  is 
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working,  the  person  is  not  lethargic  and  behaviors  are  improving,  it  should  not  be  cited. 

W316  -  483.4S0(e)(4)(ii)  -  which  requires  that  drugs  used  for  control  of  inappropriate  behavior 
must  be  [g]radually  withdrawn  at  least  annuaUy,  raises  problems  when  a  drug  used  to  control 
seizures  is  one  also  reduced  behaviors.  Providers  have  been  told  they  had  to  have  a  behavioral 
program,  appealed  that  citation  and  lost  the  appeal,  and  were  inappropriately  ordered  to  withdraw 
the  drug.  Drugs  used  for  seizure  control  should  be  reevaluated  annually,  not  withdrawn. 

W336  -  483.460(c)(3)  -  requires  that  people  who  are  certified  as  not  needing  a  medical  care  plan 
have  their  heath  status  reviewed  by  a  nurse  in  a  direct  physical  examination  on  a  quarterly  or 
more  frequent  basis.  This  is  a  costly  requirement  and  an  example  of  one  for  which  HCFA  data 
should  be  examined.  It  is  important  to  know  if  this  tag  number  is  cited  because  the  quarterly 
exams  have  not  been  conducted,  or  if  health  diflBculties  have  been  identified  because  they  have  not 
been  conducted.  The  annual  physical  examination  conducted  by  the  physician  should  be  adequate, 
with  additional  exams  by  an  RN  or  LPN  based  on  individual  need  at  the  recommendation  of  the 
physician.  In  today's  world,  health  care  is  being  reorganized  with  less  emphasis  on  RNs.  In  fact, 
physician's  assistants  can,  in  some  states,  conduct  the  routine  examinations  once  done  only  by 
MDs.  QMRPs  monitor  physical  health  and  staff  are  trained  in  signs  and  symptoms  of  disease.  The 
overall  quality  of  the  ICF/MR  should  also  be  taken  into  consideration  before  such  examinations 
are  routinely  required.  If  violations  of  this  rule  are  not  resulting  in  health  issues  for  those  served, 
this  rule  should  be  dropped.  Outcomes  should  prevail. 

This  is  a  costly  rule  to  implement,  with  staff  costs  in  addition  to  the  professional  fees. 

W348-356  483.460(e)  -  Dental  services  -  are  often  over-regulated.  After  the  admitting  exam, 
this  should  not  be  enforced  for  people  who  do  not  have  teeth.  The  mouth  can  be  examined  by  the 
physician  during  the  annual  physical  examination,  or  by  the  RN,  with  referral  to  a  dentist  if  a 
problem  is  identified.  It  must  also  be  pointed  out  that  most  states  don't  pay  for  dental  services, 
despite  the  standard.  The  cost  of  implementation  can  be  S30  to  $60  per  person  a  year. 


W362  -  483.460(j)(l)  -  requires  a  drug  regimen  review  by  [a]  pharmacist ...  at  least 

quarterly.  The  annual  physician  review  should  be  adequate.  Today's  computerized  systems 
automatically  indicate  if  the  medication  regimen  is  a  concern.  The  pharmacy,  physician  and  nurse 
should  develop  procedures  ordered  by  the  physician  and  reviewed  by  the  IDT. 

VV363  -  483.460(j)(2)  -  The  pharmacist  must  report  any  irregularities  in  clients'  drug 
regimens  to  the  prescribing  physical  and  the  interdisciplinary  team.  This  is  another  paper 
requirement  which  may  be  unnecessary  in  terms  of  notifying  the  IDT,  which  is  time  consuming. 
One  of  oqr  members  was  cited  for  having  four  different  kinds  of  milk  (regular,  skim,  1%  and  2%) 
in  the  refiigerator  of  an  ICF/MR.  It  was  feh  that  this  required  a  physician's  order. 

W383  -  483.460(1)(2)  -  The  issue  of  medication  administration  by  unlicensed  people  needs  to  be 
resolved  by  states.  This  is  fi-equently  raised  by  providers  but  it  is  not  a  federal  issue. 
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W383  -  483.460(1)(2)  -  The  issue  of  medication  administration  by  unlicensed  people  needs  to  be 
resolved  by  states.  This  is  frequently  raised  by  providers  but  it  is  not  a  federal  issue. 

W405  -  483.460(n)(4)  -  requires  that  [i]f  the  laboratory  chooses  to  refer  specimens  for  testing 
to  another  laboratory,  the  referral  laboratory  must  be  approved  by  the  Medicare  program. 

It  is  inappropriate  to  require  the  ICF/MR  to  make  such  assurances.  Instead,  the  referring  lab 
should  be  required  to  show  proof  that  it  is  dealing  with  another  certified  lab.  The  ICF/MR  should 
not  be  held  responsible,  but  the  separate  survey  of  the  laboratory  should  used  to  identify 
violations  of  HCFA  laboratory  requirements. 

W432  -  483.470(0(1)  requires  [n]onabrasive  carpeting,  if  the  area  used  by  [people  who  live 
in  the  home]  is  carpeted  and  serves  [people]  who  lie  on  the  floor  to  ambulate  with  parts  of 
their  bodies,  other  than  feet,  touching  the  floor.  This  regulation  should  be  stated  in  terms  of 
outcomes,  (e.g.,  people  will  be  free  from  avoidable  abrasions)  and  it  then  would  be  up  to  the 
agency  and  staff  to  keep  people  free  from  abrasions.  Is  there  such  a  thing  as  "non-abrasive 
carpeting?" 

W454  -  483.470  -  the  infection  control  standard  -  requires  that  [t]he  facility  must  provide  a 
sanitary  environment  to  avoid  sources  and  transmission  of  infections.  Unreasonable 
interpretations  occur  but  provide  good  examples  of  how  inappropriately  this  rule  is  applied.  For 
example,  one  surveyor  turned  a  toaster  upside  down  and  shook  crumbs  out  on  the  counter,  using 
that  as  an  example  of  a  potential  source  of  infection.  In  others,  citations  have  occurred  . .  . 

One  member  agency  was  required  to  have  an  "Infection  Control  Chairperson"  monitor  meals 
weekly  to  observe  and  document  incidence  of  face  touching  and  hand  cleansing. 

If  people  are  healthy  and  the  ICF/MR  meets  normal  standards  of  cleanliness,  there  should  be  no 
citation. 


W461-  483.480(a)(4)  -  A  qualified  dietician  must  be  employed  either  full-time,  part-time,  or 
on  a  consultant  basis  at  the  facility's  discretion.  The  need  for  a  dietician  is  less  necessary  than 
it  once  was  since  software  programs  have  been  designed  to  develop  menus  for  both  regular  and 
special  diets  prescribed  by  physicians.  These  are,  in  fact,  used  by  most  dieticians  to  do  menu 
planning.  One  ANCOR  member  was  cited  because  individual  documentation  of  nutritional  intake 
was  not  in  the  dietician's  reports.  Agencies  are  paying  about  $1,000  per  year,  sometimes  much 
more,  to  contract  with  a  dietician. 

W462  -  483.480(a)(1)  -  If  a  qualified  dietitian  is  not  employed  fuU-time,  the  facility  must 
designate  a  person  to  serve  as  the  director  of  food  services.  Plans  should  be  reviewed  annually 
and  as  they  change.  QMRP  should  be  capable  of  reviewing  the  plan.    Reviewing  data  not  people. 

W469  -  483.480(b)(l)(I)  -  prohibits  the  passage  of  more  than  14  hours  between  a  substantial 
even  meal  and  breakfast  of  the  following  day.  This  regulation  is  inappropriate  when  enforced 
strictly.  It  restricts  people  who  like  to  sleep  late  on  the  weekend  from  having  a  late  breakfast,  or 


190 


42  CFR  PART  483 

Intermediate  Care  Facaitics  for  People  with  Mental  Retardation  (ICFs/MR) Page  12 

skipping  break&st  if  they  rise  just  before  lunch.  W470  and  W471  also  do  not  permit  enough 
flexibility. 

W473  -  483.480(b)0(ii)  -  requires  that  food  be  served  [ajt  appropriate  temperature.  The 
regulation  is  appropriate  but  the  probe  is  frequently  treated  like  a  rule  and  agencies  are  cited  when 
food  is  served  at  anything  that  varies  by  as  little  as  two  degrees  from  140  degrees.  (One  member 
was  cited  for  serving  a  baked  potato  at  a  temperature  of  137  degrees.)  This  is  particularly  ironic 
when  one  considers  that  water  temperature  is  restricted  to  1 10  degrees.  People  are  therefore 
expected  to  eat  food  that  is  hotter  than  the  water  with  which  they  wash  their  faces.  The  probe 
should  be  deleted. 

W478  -  483.480(c)(l)(ii)  requires  the  ICF/MR  to  [p]rovide  a  variety  of  foods  at  each  meal  - 

This  rule  is  often  interpreted  unreasonably.  For  example,  in  a  home  for  eight  people,  with  six  on 
special  diets,  the  surveyor  wanted  choices  presented  for  each  person.  In  another,  individualized 
salt  and  pepper  shakers  were  required.  There  is  a  question  as  to  what  extent  variety  is  required. 

The  rule  does  not  assure  quality  and  it  is  urmecessarily  burdensome  and  costly  to  fully  implement. 
Surveyors  should  instead  determine  if  people  are  healthy.  It  is  appropriate  to  observe  a  meal  to 
see  if  people  seem  to  be  enjoying  it. 

Application  of  the  NFPA  Life  Safety  Code  Depends  upon  fire  marshal's  interpretation. 
Agencies  are  now  having  to  do  things  to  older  buildings  that  were  not  previously  required  and  are 
confused  regarding  which  are  state  issues  and  which  relate  to  the  ICF/MR  rules. 

42  CFR  456.1-456.614  -  Inspection  of  Care  &  Utilization  Reviews  -  These  surveys  are 
extraordinarily  time  consuming  and  costly.  They  are  paper  intensive,  with  every  individual's 
record  reviewed  in  great  detail — at  least  in  some  states.  Teams  are  required  no  matter  how  small 
the  home  and  may  spend  days,  weeks  or  months,  depending  on  the  size  of  the  ICF/MR.  Citations 
have  been  made  for  things  such  as  the  absence  of  a  complete  staff  title;  or  the  date  on  some 
document,  the  absence  of  which  has  no  eflFect  on  outcomes  for  the  people  served. 

ANCOR  suggests  that  these  be  rolled  into  the  regular  ICF/MR  survey,  and  that  a  random  sample 
of  the  records  be  substituted  for  a  review  of  each  person's  file.  At  a  minimum,  these  should  be 
focused  on  outcomes.  Data  should  be  kept  regarding  the  number  of  inappropriate  admissions  that 
are  found,  with  surveys  targeted  to  the  places  where  violations  have  occurred. 


Additional  general  comments: 

While  mqst  providers  would  agree  that  the  1988  standards  improved  the  overall  quality  of 
services  to  persons  with  disabilities  at  the  time  they  were  implemented,  they  are  quick  to  point  out 
that  much  of  the  early  flexibility  and  focus  on  outcomes  that  initially  accompanied  the  new  rules 
has  been  lost  over  time,  and  that  compliance  has  come  with  a  hefty  price  tag.  Theories  of  service 
delivery  have  changed  while  the  rules  have  not.  "The  last  five  years  have  been  a  time  of  deep  and 
serious  fiustration  over  understanding  the  intent  of  the  regulations  and  how  to  most  effectively 
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implement  them,  the  subjective  nature  of  the  surveys,  the  inconsistency  between  surveyors,  the 
real  and  practical  relevance  of  some  of  the  regulations  themselves  and  the  skyrocketing  costs 
which  always  follow  each  and  every  on-site  visit  from  survey  teams,"  one  ANCOR  member 
states. 

The  manner  in  which  violations  are  sometimes  cited  can  result  in  as  many  as  30  pages  of 
deficiencies  even  when  there  are  a  few  minor  violations  of  the  rules  and  there  are  no  Conditions  of 
Participation  (CoPs)  out  of  compliance.  This  results  in  a  lengthy,  time  consuming  (therefore 
costly)  response  as  the  ICF/MR  has  to  address  each  statement  individually,  despite  the  fact  that 
many  relate  to  just  one  incident  or  relatively  minor  violation. 

In  addition,  rather  than  labeling  people  with  disabilities,  as  the  rules  are  rewritten,  we  ask  that 
HCFA  drop  the  use  of  words  like  "client,"  or  "consumer"  throughout  the  standard  and  instead 
refer  to  "the  people  who  live  in  an  ICF/MR."  This  could  be  done  immediately  in  new  guidelines 
and  surveyor  reports. 
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29  CFR  8T78.114 

U.S.  Department  of  Labor  Rules  Governing  Overtime  for  Non-Exempt  Employees 

This  rule  requires  excessive  bookkeeping  to  compute  overtime  for  hourly 
employees  who  do  not  work  the  same  number  of  hours  each  workweek. 

Current  federal  rules  at  29  CFR  §778.114  prohibit  employen  from  paying  workers  a  fixed 
salary  which  includes  some  maximum  number  of  hours  of  overtime  —  including  the  overtime 
premium.  Instead,  the  wages  must  be  computed  weekly.  When  employees  work  a  different 
number  of  overtime  hours  from  one  week  to  the  next,  this  involves  a  great  deal  of 
bookkeeping.  ANCOR  proposes  an  alternative  method  of  paying  non-exempt  employees.  The 
method  ANCOR  suggests  falls  within  the  scope  of  the  statute,  but  is  prevented  by  federal 
regulation.  It: 

1.  guarantees  a  salary  employees  can  count  on  —  which  makes  each  employee's  personal 
budgeting  more  secure  —  and  actually  pays  people  a  little  extra  in  the  weeks  when 
they  work  fewer  hours; 

2.  maintains  minimum  wage  and  overtime  protections  for  employees; 

3.  enables  employers  to  more  accurately  budget  expenses  of  operating  a  small  human 
service  business;  and 

4.  reduces  bookkeeping  costs,  thereby  freeing  up  income  which  can  be  used  to  increases 
services  to  people  supported  by  the  agency,  or  to  raise  wages. 

ANCOR  represents  more  than  660  private  agencies  nationwide  that  together  support  more 
than  50,CX)0  people  with  disabilities.  About  85  percent  of  our  members  are  nonprofit 
agencies.  Traditionally,  most  of  our  members  operate  community  residences  and  support 
people  in  their  own  homes.  Most  of  the  individuals  supported  by  our  members  have  mental 
retardation  or  another  developmental  disability,  a  traumatic  head  injury  or,  in  some  cases, 
mental  illness.  ANCOR  members  are  small  businesses  with  total  annual  income  which  ranges 
ft^om  —  in  most  cases  —  less  than  $500,000  to  a  few  million  dollars  per  year.  Some  larger 
agencies  have  higher  operating  budgets,  depending  on  the  number  of  people  with  disabilities 
they  support  and  the  types  of  services  they  provide.  Most  of  the  money  member  agencies 
receive  is  comprised  of  county,  state  and/or  federal  dollars.  It  is  usually  State  government 
which  controls  the  amount  paid  for  each  type  of  support;  and  pressure  from  government  to 
keep  costs  aown  is  high,  particularly  in  today's  economy. 

It  would  simplify  things  tremendously  if  lower-paid  workers  could  be  paid  on  a  salary  basis 
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for  a  fluctuating  number  of  hours  worked  from  week  to  week  —  even  when  the  time  exceeds 
40  hours  per  workweek  —  provided  that  the  amount  paid  every  week  represents  at  least  the 
minimum  wage,  plus 

overtime  for  any  hours  over  40  worked  in  that  workweek,  for  the  maximum  number  of  hours 
the  employee  is  every  expected  to  work.  Under  such  a  system,  the  employees  would: 

■  continue  to  maintain  records  of  hours  actually  worked, 

■  have  to  understand  the  actual  hourly  rate  of  pay  on  which  the  salary  is  based,  and 

■  have  to  be  paid  overtime  at  that  rate  of  pay  in  any  workweek  in  which  he  or  she 
worked  more  than  the  maximum  number  of  hours  represented  by  the  regular  salary. 

For  example:  If  an  employee  was  paid  on  a  $5  per  hour  basis  and  routinely  worked  from  50 
to  60  hours  per  week,  s/he  could  be  paid  a  salary  of  $350  per  week,  regardless  of  the 
number  of  hours  worked  up  to  60  hours  a  week.  (This  represents  $5  per  hour  for  40  hours 
and  $7.50  per  hour  for  20  hours.)  Employees  still  would  be  required  to  keep  a  record  of  the 
actual  hours  worked  each  week  and,  under  such  an  agreement,  anytime  the  individual  worked 
more  than  60  hours,  s/he  would  receive  an  additional  $7.50  for  each  extra  hour  worked.  This 
provides  a  higher  rate  of  pay  than  that  achieved  in  calculations  permitted  by  §778.114,  which 
results  in  lowering  the  hourly  rate  of  pay  as  more  hours  are  worked  in  a  workweek. 

Labor  Department  Concerns  Addressed 

Labor  officials  believe  that  court  decisions  imply  that  overtime  must  be  computed  each  week 
based  on  the  actual  number  of  hours  worked.  They  cite  the  Missel  case  in  making  their 
argument.  However,  in  that  case,  the  court  ruled  that  the  overtime  provision  of  the  Fair  labor 
Standards  Act  had  been  violated  because  there  was  no  discussion  in  the  contract  between  the 
employer  and  the  worker  which  addressed  the  rate  the  employee  would  be  paid  in  a 
workweek  when  he  worked  more  than  the  maximum  number  of  hours  on  which  his  salary 
was  based.  If  this  matter  is  addressed  in  an  agreement  or  a  contract  between  an  employer  and 
a  worker  (i.e. ,  if  the  agreement  specifies  the  hourly  rate  of  pay  on  which  overtime  will  be 
based  in  workweeks  in  which  the  number  of  hours  worked  exceeds  the  maximum  number  on 
which  the  salary  is  based),  then  the  Department's  concerns  should  be  eliminated. 

This  proposal  represents  the  best  of  all  worlds:  it  guarantees  employees  that  they  will  receive 
a  fair  wage,  including  overtime  protections  of  the  FLSA;  simplifies  bookkeeping  (thus 
reducing  the  employer's  costs,  freeing  more  money  for  services  or  for  increasing  employee 
wages);  and  enables  employers  to  better  project  their  costs  of  business. 
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29  CFR  S785.23 

Letter  of  Interpretation  of  June  30.  1988 


Department  of  Labor  interpretation  regarding  sleep  time  creates  hardship  for 
employees. 

It  is  not  unusual  for  employees  who  work  in  community  residences  supporting  people  with 
mental  retardation  and  other  developmental  disabilities  to  be  able  to  sleep  at  night  when  the 
people  they  support  are  asleep.  In  some  cases,  it  is  not  necessary  to  pay  those  people  for 
sleep  time,  provided  that  they  can  actually  sleep  during  a  regularly  scheduled  sleep  period. 
Under  federal  interpretations  of  court  decisions,  the  only  times  that  people  do  not  have  to  be 
paid  for  sleep  time  is  when  they  either  (1)  work  for  24  hours  or  more  and  have  a  regularly 
scheduled  sleep  period  of  up  to  eight  hours  within  that  24-hour  period,  or  (2)  when  they 
reside  on  the  employer's  premises.  Circumstances  governing  those  situations  are  described  at 
29  CFR  Sections  785.22  and  785.23,  respectively. 

Section  785.23  applies  to  an  employee  who  "resides  on  his  employer's  premises  on  a 
permanent  basis  or  for  extended  periods  of  time,"  and  permits  any  "reasonable  agreement" 
between  the  employer  and  employee  regarding  exactly  which  hours  are  work  time,  which  are 
sleep  time  and  which  are  off-duty  time.  Prior  to  1981,  the  U.S.  Department  of  Labor  had  not 
defined  what  it  means  to  be  residing  on  the  employer's  premises  for  an  extended  period  of 
time.  Agencies  which  were  providing  support  for  people  with  mental  retardation  and  otiier 
developmental  disabilities  in  group  residences  were  applying  the  provisions  of  §785.23  to 
situations  where  an  employee  worked  at  a  group  home  for  five  days  a  week,  sleeping  there 
four  or  five  nights.  No  formal  policy  defined  those  situations  existed,  however. 

1981  interpretation  of  residing  on  the  premises  for  an  extended  period  of  time 

In  February  of  1981,  the  U.S.  Department  of  Labor  issued  a  letter  of  interpretation  to  the 
American  Network  of  Community  Options  and  Resources  -  ANCOR  (then  the  National 
Association  of  Private  Residential  Facilities  for  the  Mentally  Retarded  -  NAPRFMR)  and  the 
National  Association  of  State  Directors  of  Developmental  Disabilities  Services  -  NASDDDS 
(then  the  National  Association  of  State  Mental  Retardation  Program  Directors  -  NASMRPD) 
defining  when  an  employee  would  be  considered  to  be  "residing  on  the  employer's  premises 
for  an  extended  period  of  time"  under  Interpretive  Bulletin  785.23. 

That  letter  says  in  part:  "In  general,  we  take  the  position  that  employees  who  reside  on  their 
employer's  premises  five  days  a  week  are  considered  to  reside  there  'for  extended  periods  of 
time'.  .  .even  though  they  may  have  another  residence  which  they  may  regard  as  their 
principal  residence."  In  addition,  the  letter  states  that  the  employer  must  provide  a  home-like 
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environment  and  private  quarters  for  this  policy  to  be  in  effect.  The  letter  also  indicates  that 
off-duty  time  may  be  allowed  for  a  few  hours  each  day.  Typical  staffing  patterns  that 
resulted  from  that  agreement  include  the  one  illustrated  in  attachment  A. 

Employer  questions  raise  concerns  about  possible  loophole  in  the  interpretation 

Over  the  next  several  years,  Wage/Hour  officials  responded  to  questions  from  employers 
who  wished  to  employ  people  under  this  enforcement  policy  and  were  seeking  clarification  of 
the  policy.  Some  of  the  questions  led  Labor  officials  to  believe  that  a  loophole  in  the  1981 
letter  could  lead  to  exploitation  of  employees.  In  a  "worst  case  scenario"  they  envisioned  an 
employer  who  would  require  an  employee  to  be  on  duty  from  10:00  p.m.  to  8:00  a.m.  (10 
consecutive  hours)  five  days  a  week,  but  paying  those  people  for  only  two  hours  in  each  24- 
hour  period,  since  up  to  eight  hours  of  bona  fide  sleep  time  need  not  be  compensated.  (See 
attachment  B.) 

1988  enforcement  policy  designed  to  close  loophole 

To  close  this  loophole  and  to  clarify  other  questions  which  had  arisen  about  the  1981  policy, 
a  new  enforcement  policy  was  released  on  June  30,  1988.  It  required  that  employees  who 
work  under  the  policy  be  "full-time  employees."  Unfortunately,  another  restrictive  provision 
was  added  at  the  same  time.  This  requires  not  only  that  the  employees  be  full-time 
employees,  but  that  "the  employee  is  on  duty  at  the  group  home  and  is  compensated  for  at 
least  eight  hours  in  each  of  five  consecutive  24-hour  periods."  Examples  of  staffing  patterns 
which  comply  with  this  requirement  were  described  in  the  letter.  They  are  represented  in 
attachments  C  and  D. 

Eight  hour  per  24-hour  period  requirement  creates  unnecessary  overtime,  causing  a 
hardship  for  employees 

ANCOR  has  no  quarrel  with  the  full-time  employment  requirement.  In  fact,  most  employees 
who  reside  on  the  premises  for  an  extended  period  of  time  work  more  than  40  hours  per 
week.  That  is,  in  fact,  the  problem  with  the  new  requirement.  Since  most  employees  must 
work  more  than  eight  hours  in  order  to  be  at  the  home  when  the  people  who  live  there  are 
back  from  their  daytime  education,  training  or  employment  programs,  employees  are  forced 
by  the  policy  to  work  a  considerable  amount  of  overtime  each  workweek.  Requirements  of 
the  home  result  in  staffing  patterns  like  that  found  in  attachment  E. 

Employees  would  prefer  to  work  fewer  hours  each  week,  and  employers  in  our  field  would 
like  to  permit  them  to  do  so  because  it  means  that  the  employees  have  greater  job 
satisfaction,  are  more  productive  workers  and  stay  in  their  jobs  longer.  To  do  this  however, 
the  June  1988  enforcement  policy  would  have  to  be  revised,  retaining  the  full-time 
requirement,  but  dropping  the  requirement  that  employees  be  on  duty  and  compensated  for  at 
least  eighhiours  in  each  of  five  consecutive  24-hour  periods,  as  cited  in  paragraph  (1)  on 
page  3. 

ANCOR  requests  therefore  that  the  1988  policy  be  amended  by  dropping  paragraph  (1) 
on  page  3  of  the  policy,  thereby  deleting  the  eight  hour  per  24-hour  period  requu-ement. 
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29  CFR  Part  825 

Department  of  Labor.  Wage  and  Hour  Division 

Family  and  Medical  Leave  Act 

ANCOR  is  raising  an  issue  for  clarification  under  the  Family  and  Medical  Leave  Act  (FMLA). 
The  issue  for  clarification  concerns  the  threshold  for  reaching  the  definition  of  "covered 
employer"  and  the  definition  of  "employee"  as  the  later  definition  relates  to  "clients"  who  are 
receiving  training  in  rehabilitation  programs  or  work  centers. 

A  "covered  employer"  under  the  FMLA  is  one  who  employs  50  or  more  employees  for  each 
working  day  during  each  of  20  or  more  calendar  workweeks  in  the  current  or  preceding 
calendar.  Both  fiiU-time  and  part-time  employees  who  are  on  the  employer's  payroll  are  to  be 
included  in  the  aggregate  number  of  employees  to  meet  the  50-employee  threshold. 

It  is  the  understanding  of  ANCOR  members  that  the  DDL  includes  "clients"  of  rehabilitation 
training  services  within  the  aggregate  number  of  "employees"  deemed  to  reach  the  50-employee 
threshold  for  purposes  of  the  FMLA.  However,  this  interpretation  appears  inconsistent  with 
other  federal  nilings  governing  an  "employer-employee  relationship." 

Providers  of  supports  and  services  to  people  with  disabilities  may  also  provide  diagnostic  and 
evaluation  services,  counseling  and  training  services  to  people  with  disabilities  as  part  of  a 
rehabilitation  program  designed  to  prepare  them  for  placement  in  private  industry.  The  purpose  is 
to  accustom  the  individual  to  working  conditions.  As  "clients"  of  the  rehabilitation  program,  the 
individuals  in  training  receive  certain  allowances  during  this  training  period,  but  are  not  eligible 
for  the  benefits  which  are  available  to  recognized  employees  of  the  community  rehabilitation 
center. 

mS  Revenue  Ruling  65-165 

Under  IRS  Revenue  Ruling  65-165  (293 1 .3 121(d)-l  Who  are  employees?),  the  IRS  was  asked  to 
determine  whether  people  who  were  blind  and  who  were  receiving  rehabilitation  services  in  a 
"sheltered  workshop"  were  employees  of  the  501(c)(3)  organization.  The  revenue  ruling  defined 
three  classes  of  individuals  and  separately  discussed  the  employment  status  of  each  class.  The 
IRS  clearly  made  a  distinction  between  those  individuals  who  were  in  a  training  period  and 
"individuals  who  had  completed  the  training  and  who  either  continue  to  work  in  the  workshop 
temporarily  while  awaiting  placement  in  private  industry  or  permanently  if  they  are  unable  to 
compete  in  regular  industry."  The  revenue  ruling  held  that  the  former  individuals  were  not 
employees,  while  those  individuals  in  the  latter  instance  were  employees  of  the  organization. 

Using  the  IRS  revenue  ruling,  there  may  be  both  "clients"  and  "employees"  in  the  same 
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rehabilitation  facility  or  training  center  at  the  same  instance.  Furthermore,  the  DOL  "certificate 
for  sub-minimum  wage"  in  sheltered  workshops  would  appear  to  also  modify  the  "employment 
relationship. 

The  FMLA  regulations  do  not  address  this  apparent  inconsistency  in  federal  interpretations  of 
"employee"  that  exists  between  the  Department  of  Labor  and  the  Internal  Revenue  Service. 
ANCOR  recommends  that  the  Department  revisit  the  definition  of  employee  and  under  the 
circumstances  allowed  under  the  IRS  Revenue  Ruling  65-165,  exclude  individuals  who  are 
"clients"  in  a  rehabilitation  facility  or  training  center  from  the  aggregate  number  of  people 
that  determines  the  50-employee  threshold  for  purposes  of  FMLA.  These  individuals  do 
not  meet  the  employee-employer  test  and  should  not  be  counted  toward  the  "employee" 
threshold  to  determine  "covered  employers." 
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Occupational  Safety  and  Health  Administration 

Introduction 

ANCOR  members  are  deeply  concerned  about  protecting  the  health  and  safety  of  their  employees. 
Providing  supports  and  services  to  people  with  disabilities  in  their  own  homes  and  apartments,  in 
group  homes,  and  intermediate  care  facilities  for  people  with  mental  retardation  (ICFs/MR-fiided 
through  Medicaid)  is  labor  intensive.  It  would  be  counterproductive  to  be  cavalier  about 
employee  health  and  safety  issues  or  abandon  the  responsibility  of  protecting  these  employers' 
most  valuable  resources  — human  resources. 

ANCOR  members  are  increasingly  finding  that  their  agencies  are  subject  (fi^equently  only  after  an 
OSHA  inspection,  citation  and  fine),  to  a  host  of  general  health  and  safety  standards  for  which  the 
employer  is  unaware.  Rather  than  a  violation  of  flagrant  disregard  for  health  and  safety  issues, 
ANCOR  members  are  faced  with  voluminous  health  and  safety  standards  developed  with  no  eye 
to  the  nature  of  business  carried  out  by  these  human  service  agencies. 

OSHA  has  become  increasingly  active  in  workplaces  other  than  traditional  manufacturing, 
construction,  and  maritime  industries.  This  foray  into  new  workplaces  has  not  been  with 
concomitant  understanding  of  these  new  work  environments,  with  the  result  that  OSHA  applies 
many  of  its  standards  across  industries.  OSHA  is  not  required  to  develop  these  standards 
based  upon  a  cost-benefit  analysis  that  determines  the  degree  of  risk  involved  and  the  cost 
of  alleviating  that  risk  in  different  industries.  Neither  has  OSHA  developed  these 
standards  consistent  with  industry-specific  workplaces  nor  included  industry-specific 
leaders  from  the  various  workplaces  in  the  formulation  of  new  standards    So,  for  example, 
standards  that  apply  to  hospitals  will  be  uniformly  (and,  laboring  under  misinformation  or  little 
information)  applied  equally  to  such  different  workplaces  as  those  where  employees  provide 
supports  and  services  in  private  homes  where  people  with  disabilities  live. 

New  White  House  Approach 

ANCOR  is,  therefore,  encouraged  by  the  recent  White  House  announcement  of  a  "whole  new 
mind-set  for  OSHA"  Without  knowing  any  more  details  than  those  chronicled  in  the  Washington 
Post  on  May  16,  1995,  ANCOR  is  most  receptive  to  the  two  White  House  goals  explicit  in  the 
new  OSHA  "mind-set:"  "increase  the  protection  of  worker  health  and  safety,  while  decreasing  red 
tape  and  paperwork." 

The  White  House  announcement  of  a  new  approach  to  workplace  safety  inspections  that  "focuses 
on  the  worst  offenders  while  relying  primarily  on  voluntary  compliance  with  federal  health  and 
safety  rules  for  much  of  the  rest  of  the  nation's  employers"  would  be  a  much  improved  approach. 
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Occupational  Safety  and  Health  Administration Page! 

Not  only  have  the  regulations  increased  "red-tape,"  but  the  OSHA  inspections  have  taken  on  a 
"ticket  writing"  approach  with  heavy  fines  to  "fix"questionable  "risks."  OSHA  needs  to  go 
beyond  this  to  reduce  burdensome  requirements  and  red-tape  where  the  risk  does  not  warrant 
time-consuming,  costly,  and  burdensome  standards  which  are  fi^equently  interpreted  in  an 
impossibly  strict  manner. 

Lire  Carries  Some  Degree  of  Risk 

ANCOR  members  often  find  themselves  in  the  untenable  position  of  protecting  employees  fi-om 
little  or  no  real  health  or  safety  risk  at  the  expense  of  their  primary  mission.  ANCOR  members 
have  a  responsibility  to  the  people  to  whom  they  provide  supports  and  services  to  live  self- 
dependent,  productive  lives  in  the  community.  With  a  serious  eye  to  the  health  and  safety  of 
employees,  this  primary  charge  regarding  people  with  disabilities  must  not  be  undermined.  Not 
only  have  employers  questioned  the  aims  of  many  of  the  OSHA  standards  when  applied  to  the 
field  of  disabilities,  but  employees  have  questioned  many  of  the  underlying  assumptions  when 
regulations  and  inconsistent  interpretative  applications  fly  in  the  face  of  historic  struggles  by 
people  with  disabilities  to  achieve  "normalized"  living  in  the  community. 

Increasingly,  the  supports  and  services  provided  by  ANCOR  members  are  provided  in  homes  that 
resemble  the  homes  occupied  by  employees  at  OSHA,  by  members  of  Congress,  and  by  all  other 
Americans.  Yet,  many  of  OSHA's  requirements  are  applied  in  a  manner  that  is  intrusive,  restricts 
the  choice  of  people  with  disabilities,  and  de-humanizes  the  necessarily  sensitive  relationship 
established  between  the  person  with  a  disability  and  the  individual(s)  that  provide  supports  and 
services.  In  other  words,  the  same  standards  and  regulations  are  not  applied  to  the  homes  of  most 
Americans. 

In  addition,  the  voluminous  standards  and  regulations  subvert  staff  time  and  fiscal  resources  away 
fi-om  the  delivery  of  quality  supports  and  services  to  people  with  disabilities.  In  many  cases,  these 
standards  force  ANCOR  members  to  guard  against  phantom  health  and  safety  risks  and  divert 
resources  away  fi-om  the  primary  customer — people  with  disabilities — without  the  means  available 
to  other  employers  to  pass  along  the  increased  costs  to  their  "customers."  (The  cost  of  doing 
business  for  most  ANCOR  members  is  directly  tied  to  established  federal  and  state  allocations  for 
supports  and  services.) 

ANCOR  members  abide  by  a  principle  of  "normalization"  in  supporting  opportunities  for  people 
with  disabilities  to  live  and  work  and  play  within  America's  neighborhoods  and  communities. 
This  principle  includes  the  "dignity  of  risk."  This  means  that  living  in  the  community  and  life  in  a 
fi-ee  society  carries  some  risk.  While  protecting  America's  workforce  is  a  laudable  goal,  it  is 
impossible  to  protect  people  fi-om  every  conceivable  risk  that  might  raise  some  level  of  health  or 
safety  concern.  Employees  should  have  some  responsibility  for  controlling  the  risks  in  their  lives, 
based  on  informed  choices. 
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Some  degree  of  risk  is  inherent  with  any  undertaking.  None  of  us  are  free  from  risk — even 
walking  to  work  could  result  in  a  serious  accident  or  death.  Increasingly,  workplace  violence  has 
introduced  a  new  risk  to  workers  in  such  seemingly  "non-risky"  workplaces  as  McDonald's  and 
the  U.S.  Post  Ofl5ce.  And,  as  the  nation  has  all  too  unfortunately  experienced  recently,  even 
woildng  in  a  federal  office  building  can  cany  grave  risk. 

ANCOR  recommends  that  OSHA  approach  work  sites  like  those  in  which  ANCOR  member 
employees  work  with  a  common  sense  approach  to  the  "risk"  of  occupational  health  and  safety 
issues  based  upon  the  specific  industry.  This  would  include  a  knowledge  about  the  industry's  real 
employee  duties  and  not  an  assumption  based  upon  other  industries,  for  example,  hospitals  and 
medical  units. 

Recommended  Guiding  Principles: 

To  this  end,  ANCOR  offers  several  guiding  principles  to  re-focus  the  efforts  of  OSHA: 

'OSHA  should  be  a  resource  for  business — not  a  government  strong  arm.  Much  more  could 
be  done  to  protect  the  real  health  and  safety  of  America's  employees  if  OSHA  performed  as  the 
repository  for  information  and  fiinctioned  as  the  resource  for  "helping"  employers  achieve  safe 
Working  environments,  rather  than  working  to  find  "fault"  and  preceding  with  a  "gotcha"  attitude, 
without  regard  to  the  intent  and  extent  of  employer  efforts  to  provide  a  work  environment  that 
meets  sensible  health  and  safety  protections. 

'OSHA  should  develop  "outcome  based"  standards,  providing  employers  with  information 
needed  to  meet  the  outcome,  but  giving  employers  the  flexibility  to  meet  that  outcome  with 
whatever  measures  they  deem  necessary.  If  OSHA  develops  a  standard  that  it  states  is 
"outcome  based"  and  not  prescriptive  (for  example,  as  with  the  bloodbome  standard),  then 
OSHA  should  provide  employers  with  the  information  needed  to  meet  the  outcome  envisioned  by 
the  agency.  If  OSHA  can  not  provide  clarity  to  employers  regarding  a  specific  risk  in  a  standard, 
then  the  employer  should  be  free  to  develop  cost-effective  abatement  measures  and  not  be 
penalized  because  a  compliance  officer's  interpretation  holds  there  to  be  a  "better" — and  often, 
unnecessarily  more  costly  and  less  efficient — approach  to  take. 

'With  a  re-focused  mission,  OSHA  could  devote  its  resources  to  providing  written  materials 
and  direct  training  to  industry  leaders  and  employers  on  industry  specific  health  and  safety 


'OSHA  should  focus  on  those  industries  with  the  worst  health  and  safety  records,  i.e.,  examine 
workers'  compensation  claims  as  a  means  to  identify  employers  where  employees  are  at  genuine 
risk. 

'OSHA  should  develop  the  expertise,  after  consulting  with  recognized  industry  leaders  and 
employees  in  each  field,  about  what  constitute  major  health  and  safety  risks  for  that  industry. 
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In  developing  these  standards,  these  industry  leaders  should  "weigh"  into  the  formula  of  what 
constitutes  reasonable  costs  to  ameliorate  the  identified  risks. 

»OSHA  inspections  of  employer  sites  within  each  specific  industry,  should  then  focus  on  those 
limited  health  and  safety  concerns  identified  for  that  industry  that  pose  genuine  risks. 

'OSHA  inspections  should  focus  on  voluntary  compliance  of  employers  to  "fix"  infractions 
when  they  are  discovered  That  is,  agreement  to  participate  in  a  plan  to  reduce  the  hazards, 
utilizing  OSHA's  expertise  to  address  the  health  or  safety  dangers.  Citations  and  fines  should 
only  be  used  as  a  last  resort  when  employers  fail  to  develop  a  plan  that  meets  with 
established  "industry-wide"  practices. 

'The  overall  range  ofOSHA  's  fines  should  be  reduced.  Higher  fines  should  only  be  levied  in 
the  absence  of  a  good  faith  effort  and  flagrant  disregard  for  genuine  health  and  safety  violations. 

'OSHA  should  eliminate  penalties  (fines)  for  "deficiencies"  where  employers  have  shown 
good  faith  efforts  to  comply  with  specific  health  and  safety  standards.  For  example,  when 
employers  have  a  hazard  communications  plan  in  place,  have  a  bloodbome  pathogens  exposure 
plan,  and  have  a  general  safety  plan  in  place,  OSHA  inspections  should  focus  on  "ways  to 
improve"  the  plan  when  a  genuine  risk  is  discovered — rather  than  looking  for  any  and  all 
possible  "violations"  and  issuing  a  citation  and  fine  for  smaller,  incremental  components  of  a 
standard. 

In  addition  to  the  above  general  comments,  ANCOR  is  providing  specific  comments  on  two 
OSHA  standards — Hazard  Communication  and  Bloodborne  Pathogens — and  general  comments 
on  pending  regulations — Indoor  Air  Quality  and  Ergonomics. 
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49  CFR  Part  1910.1200 

Hazard  Communication  Standard 

In  1992,  OSHA  documented  that  there  are  an  estimated  575,000  existing  chemical  products,  and 
hundreds  of  new  ones  being  introduced  annually,  that  pose  a  serious  problem  for  exposed 
workers.  To  combat  the  "seriousness"  of  safety  and  health  problems  as  a  result  of  exposure  to 
chemicals,  OSHA  adopted  a  rule  called  "Hazard  Communication."  The  "basic  goal  of  the 
standard  is  to  be  sure  employers  and  employees  know  about  work  hazards  and  how  to  protect 
themselves"  in  order  "to  reduce  the  incidence  of  chemical  source  illness  and  injury." 

Under  this  standard,  all  chemical  manufactures  and  importers  must  convey  the  hazard  information 
they  learn  from  their  evaluations  by  means  of  labels  on  containers  and  material  safety  data  sheets 
(MSDS).  In  addition,  all  covered  employers  must  have  a  hazard  communication  program  to  get 
this  information  to  their  employees  through  labels  on  containers,  MSDSs,  and  training.   The 
coverage  of  this  standard  extends  to  all  industries.  OSHA  makes  no  distinction  as  to  size  or 
"low  hazard"  industries. 

The  requirement  to  obtain  and  file  MSDS  forms  and  forward  information  and  training  to 
employees  includes  consumer  products — common  household  products  that  are  used  by  all 
American  households — under  certain  circumstances.  OSHA  determined  that  workers  exposed  to 
"hazardous  chemicals"  in  consumer  products  are  at  a  significant  risk  of  experiencing  adverse 
health  effects  and  holds  the  employer  responsible  for  an  employee  using  the  products  in  a  manner 
not  anticipated  by  the  chemical  manufacturer  or  using  them  in  such  a  way  that  the  exposures  are 
more  substantial  (e.g.,  quantity  used,  frequency  used,  and  usage  over  an  extended  period  of  time) 
than  those  consumers  would  normally  experience. 

Issue  Consumer  Household  Product  [(b)(6)(ix)]:  OSHA  exempts  consumer  products  or 

hazardous  substances  as  follows: 

Any  consumer  product  or  hazardous  substances,  as  those  terms  are  defined  by  the 
Consumer  Product  Safety  Act  (15  U.S.C.  2051  et  seq  )  and  Federal  Hazardous 
Substances  Act  (15  U.S.C.  1261  et  seq  )  respectively,  where  the  employer  can  show  that 
it  is  used  in  the  worlqjlace  for  the  purposed  intended  by  the  chemical  manufacturer  or 
importer  of  the  product,  and  the  use  results  in  a  duration  and  frequency  of  exposure 
which  is  not  greater  than  the  range  of  exposures  that  could  reasonably  be  experienced 
by  consumers  when  used  for  the  purpose  intend;  [Emphasis  added.] 

OSHA's  MSDS  requirement  as  defined  above  poses  a  significant  problem  for  ANCOR  member 
agencies.  ANCOR  work  sites  are  not  factories,  foundries,  nor  manufacturing  plants;  rather 
individualized  homes  and  apartments,  group  homes  and  other  congregate  living  envirorunents 
subject  to  numerous  other  federal  regulations  (see  section  on  ICFs/MR)  that  provide  living 
arrangements  for  people  with  disabilities  in  a  "normalized"  environment. 

The  household  products  are  those  common  consumer  products  purchased  off  of  grocery  and 
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hardware  shelves  which  are  required  by  other  regulations  to  print  information  about  content  and 
risks  on  the  containers.  They  are  used  following  the  same  instructions  as  those  presented  to  other 
consumers  and  used  in  homes  across  the  nation.  The  only  difference  is  that  the  product  may  be 
used  more  often  in  a  day  with  more  than  one  application  of  a  product  because  employees  provide 
supports  and  services  to  more  than  one  individual  with  a  disability  and  in  muhiple  workplaces. 

Deodorants,  Hair  Shampoo,  and  Dove  Soap? 

Thus  ANCOR  members  must  keep  MSDSs  on  such  consumer  household  products  as  shaving 
cream,  deodorants,  salon  hair  shampoo,  dishwashing  liquids,  laundry  soaps  and  fabric  softener, 
Windex,  thinner  for  liquid  paper  correction  fluid,  and  common  household  cleaners.  Because  many 
of  these  products  come  in  varied  forms — liquid  or  powder — multiple  MSDS  sheets  must  be 
maintained  on  the  same  product.    Attached  are  lists  submitted  by  three  ANCOR  member  to  serve 
as  examples  of  the  kinds  of  products  for  which  MSDS  sheets  are  kept  on  file.  One  list  contains 
over  160  household  products,  each  of  which  can  be  purchased  at  K-Mart  or  WalMart  retailers  or 
any  grocery  store.    [See  OSHA  Appendices  A,  B,  and  C.) 

These  lists  are  comprised  of  household  products  that  could  be  found  in  any  home  in 
America,  including  the  White  House,  those  of  members  of  Congress,  and  employees  of 
OSHA.  Yet  Americans  who  use  these  products  in  their  own  homes  are  not  required  to  file 
MSDS  forms  or  receive  extensive  training  on  their  use.  However,  the  homes  of  people  with 
disabilities  are  not  so  equally  treated.  Because  pa/c/ assistants  use  these  products  in  conjunction 
with  meeting  personal  assistance  needs,  performing  routine  household  chores  such  as  preparing 
meals  and  cleaning  kitchens  and  bathrooms,  or  teaching  people  with  disabilities  who  live  in  their 
homes  to  manage  their  own  daily  personal  hygiene  and  households  chores,  extensive 
recordkeeping  and  training  is  required  of  ANCOR  employers. 

These  same  products  are  used  daily  in  homes  across  the  nation,  but,  according  to  OSHA, 
represent  a  hazard  when  the  workplace  is  a  home  for  people  with  disabilities.  For  example, 
because  ANCOR  member  employees  use  a  personal  hygiene  product  with  more  than  one  person 
with  a  disability,  or  assist  more  than  one  person  with  a  disability  to  use  such  a  product  each  day 
(constituting  greater  fi'equency)  or  clean  kitchen  or  dining  rooms  following  each  meal  preparation 
or  clean  bathrooms  daily  to  meet  other  quality  control  standards  (constituting  fi-equency  and 
duration),  the  OSHA  MSDS  forms  and  training  must  ensue. 

Given  that  these  same  household  products  are  used  by  mainstream  Americans  in  their  own  homes, 
contain  required  labels  for  proper  use  and  instructions  regarding  risk  when  used,  and  considering 
that  other  consumers  are  not  required  to  maintain  MSDS  forms  or  complete  training  when  using 
these  products,  the  OSHA  standard  places  a  heavy  burden  on  the  nation's  employers  of  supports 
and  services  to  people  with  disabilities  not  otherwise  required  by  other  consumers  of  these  same 
products. 
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Cost 

It  is  difficult  to  provide  a  typical  cost  base  for  complying  with  this  standard.  However,  consider 
the  follow  examples  from  ANCOR  members  of  costs  associated  with  meeting  OSHA's  Hazard 
Communication  standard: 

1.  Cost  of  training  video  =  $1,000. 

2.  Employee  training  (320  employees  at  1  hour  of  training  away  from  direct  staff  duties 
computed  at  minimum  wage  per  hour)  =  $1,S00  annually. 

3.  Cost  of  purchasing  agent  time  devoted  to  requesting,  receiving,  and  routing  MSDS  sheets  to 
multiple  home  sites  (at  10%  of  $20,130  annual  salary)  =  $2,013.  Another  ANCOR  member 
reports  that  the  agency  has  hired  a  health  safety  specialist  who  spends  25%-30%  of  work  time  on 
the  MSDS  requirement. 

4.  One  member  reported  that  her  agency  spent  over  $12,000  obtaining  MSDSs  on  all  products 
used  in  the  group  homes  administered  by  her  agency,  photocopying  those  MSDSs,  placing  them 
in  large  3-ring  binders  and  then  putting  a  binder  in  each  group  home. 

5.  Another  agency  estimated  the  initial  set  up  cost  of  between  $12,000-$  15,000  in  labor  costs. 
This  expense  does  not  include  the  cost  of  duplicating  additional  forms  and  transmitting  them  to 
individual  residential  settings,  nor  the  annual  costs  of  training  staff  on  "chemical  hazards"  in  the 
workplace. 

There  are  additional  burdens  added  to  meeting  this  standard  when  a  physician  orders  a  specific 
product  for  a  person  with  a  disability,  for  example,  daily  use  of  dove  soap  for  severe  skin  problems. 
This  kind  of  physician's  order  happens  frequently  with  soaps,  powders,  and  lotions.  The  agency  may 
have  to  wait  3-4  weeks  to  start  using  the  new  product  until  the  MSDS  sheet  arrives  and  is  then 
placed  in  the  individual's  home.  In  order  to  comply  with  the  OSHA  standard,  the  employer 
must  assume  responsibility  for  not  complying  with  the  physician's  order  in  a  timely  manner. 

How  critical  is  the  information  contained  on  an  MSDS  that  does  not  cppear  on  the  label  of  a 
product?  When  people  get  consumer  cleaners,  cosmetics,  etc.  in  their  eyes,  do  they  read  the  MSDSs 
or  the  label  on  the  container  in  their  hand?  Are  MSDSs  really  being  used  in  a  practical  way? 

Outside  Contracts  [(e)(2)]:  If  an  employer  contracts  with  an  outside  business,  the  employer  must 
obtain  MSDS  forms  from  the  outside  contractor.  So,  for  example,  if  an  agency  contacts  a  plumber 
late  at  night  to  fix  a  plumbing  problem,  the  agency  must  first  ask  for  the  contractor's  MSDS  forms. 
This  would  hold  true  for  other  household  services  such  as  painting  or  pest  control.  However,  there 
is  no  similar  requirement  when  these  services  are  brought  into  the  homes  of  other  Americans. 

ANCOR  Recommendations  Regarding 
Hazard  Communication  Standard 

1.  OSHA  should  differentiate  between  serious  chemicals  hazards  and  products  that  do  not  pose  a 
serious  hazard  (do  not  pose  a  significant  illness  or  injury)  when  used  by  the  general  public.  Criteria 
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should  also  include  use  of  products  purchased  in  typical  grocery  and  other  retail  stores  for  the 
purpose  of  household  use  and  for  which  there  is  no  training  required  if  used  by  public  consumers  at 
large. 

2.  Eliminate  the  MSDS  requirements  and  training  for  household  products  used  by  public  consumers. 

3.  Eliminate  the  MSDS  requirement  and  training  for  employees  who  provide  supports  to  people  in 
their  own  homes. 

4.  Eliminate  the  requirement  that  an  employer  obtain  MSDS  forms  for  outside  contractors. 

5.  Develop  an  outcome-based  criteria  that  requires  general  training  on  hazardous  chemicals  and 
employee  instructions  to  seek  medical  care  when  exposed  to  a  hazard. 
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49  CFR  Part  1910.1300 
Bloodbome  Pathogens  Standard 

OSHA's  bloodbome  pathogens  standard  was  issued  three  years  ago  to  protect  all  workers  from 
occupational  exposure  to  bloodbome  pathogens,  including  Hepatitis  B  Virus  (HBV),  the  Human 
Immunodeficiency  Virus  (HTV),  and  other  bloodbome  pathogens  which  can  cause  serious  and  deadly 
disease.  The  issuance  of  this  standard  and  the  scope  of  coverage —  including  residential  programs 
where  people  with  disabilities  live — not  only  surprised  our  membership,  but  signaled  the  encroaching 
role  of  OSHA  into  the  field  of  disabilities.  This  standard  has  also  brought  on  the  greatest 
controversy  and  concern  to  ANCOR  members  over  unnecessary  costs.  The  lack  of  clarity  over  the 
standard's  abatement  requirements  and  varied  citations  indicating  inconsistent  application  in  the  field 
eventually  led  ANCOR  to  seek  Congressional  intervention  to  obtain  a  meeting  with  OSHA  ofiBcials. 

ANCOR  members  want  to  protect  their  employees  from  occupational  exposure  to  serious  illness  and 
deadly  disease.  There  is  no  quarrel  with  practicing  reasonable  precautions  (for  example,  effective 
training  and  the  use  of  universal  precautions).  It  is  wise  for  employers  and  employees  alike  to  be  as 
careful  and  cautious  as  possible.  ANCOR's  issue  with  this  standard  relates  to  the  degree  of  risk 
involved,  the  unreasonable  scope  and  coverage  of  the  standard  as  applied  by  OSHA. 

Degree  of  Risk  of  Transmission  Questioned 

ANCOR  has  always  questioned  the  likelihood  of  risk  of  transmission  explicit  and  implicit  in  OSHA's 
standard  and  the  onerous  and  costly  precautions  given  the  nature  of  the  duties  and  tasks  carried  out 
by  providers  of  supports  and  services  to  people  with  disabilities.  To  our  knowledge,  there  has  been 
not  one  documented  case  of  transmission  of  Hepatitis  or  HTV/AIDS  between  staff  or  from  a  person 
receiving  services  to  an  employee. 

It  has  been  reported  to  ANCOR  that  400  people  die  annually  from  Hepatitis  B.  This  rate  pales  in 
comparison  to  those  individuals  who  die  from  AIDS,  cancer,  diabetes,  etc.  To  prevent  the 
transmission  of  Hepatitis  B  with  that  level  of  death  rate,  our  industry  spends  millions  of  dollars 
annually.  ANCOR  seriously  questions  OSHA's  burdensome  and  costly  requirements  (vaccinations, 
thirty  year  record-keeping,  waste  disposal,  and  excessive  personal  protective  equipment),  and  the 
agency's  overiy  strict  interpretations  of  these  requirements  in  the  face  of  the  risk  presented  in 
providing  supports  and  services  to  people  with  disabilities  where  they  live. 

The  costs  involved  are  not  only  borne  by  employers  (reflected  in  direct  fiscal  outlays  and  employee 
resources),  but  also  by  employees  in  the  time  devoted  to  meeting  the  requirements,  and — most 
importantly — by  people  with  disabilities.  The  intmsive  and  excessive  personal  protective  equipment 
and  precautions  related  to  the  genuine  risk  de-humanize  the  relationship  between  the  person 
providing  supports  and  the  person  with  a  disability.  They  also  adversely  affect  the  choice  to  lead 
"normalized"  lives  in  the  community.  While  sound  and  reasonable  health  practices  must  be  provided 
to  protect  workers,  as  well  as  people  to  whom  supports  are  provided,  this  standard  and  OSHA's 
application  goes  beyond  the  need  of  the  risk  presented. 
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There  is  as  yet  no  vaccination  for  the  HTV/AIDS  virus  and,  at  the  current  time  the  result  of 
contracting  this  disease  is  death.  Prevention  of  this  deadly  disease  is  one  in  which  ANCOR  supports 
our  nation's  efiForts.  Although  the  risk  of  transmitting  HTV/AIDS  leads  to  a  more  serious  ultimate 
end  than  the  transmission  of  Hepatitis  B,  the  transmission  of  this  disease  is  different  than  that  of 
Hepatitis  B.  There  have  been  no  reported  transmissions  of  the  disease  except  through  sexual 
contact,  sharing  of  hypodermic  needles  by  people  using  drugs,  blood  infusions  during 
surgical/medical  care,  and  the  one  as  yet  unconfirmed  transmission  occurring  in  a  dentist's  office. 
Employer  responsibility  for  preventing  the  transmission  of  this  disease  should  follow  from  the  known 
medical  demonstrations  of  its  transmission  pattern. 

Coverage  and  Scope  Too  Broad 

The  current  bloodbome  pathogens  standard  requires  that  all  workers  with  reasonable  anticipation  of 
occupational  exposure  to  certain  body  fluids  (blood,  semen  and  vaginal  fluids  as  well  as  vomitus, 
feces  and  urine  and  saliva  that  is  mixed  with  blood)  must  exercise  "universal  precautions"  (an 
approach  which  presumes  that  there  may  be  bloodbome  pathogens  in  any  body  fluids).  It  also 
requires  that  such  workers  be  provided  appropriate  personal  protective  equipment  (e.g.,  gloves  and 
goggles),  and  receive  the  three-shot  series  of  Hepatitis  B  vaccinations.  Employers  must  offer  the 
vaccination  to  employees  regardless  of  following  universal  precautions,  utilizing  appropriate  personal 
protective  equipment  (PPE),  or  any  other  abatement  measures. 

OSHA's  current  interpretation  of  coverage  to  workers  with  "reasonable  anticipation  of  occupational 

exposure"  includes  duties  beyond  medical,  surgical  and  health  care  activities  that  occur  with 

traditional  hospital,  physician,  dental,  and  emergency  response  "health  care"  treatment.  OSHA's 

coverage  extends  to  workers  in  group  homes  and  other  congregate  living  arrangements  and  private 

homes  which  provide  personal  assistance,  housekeeping  duties  and  enhance  habilitation  and 

vocational  skills  for  and  with  people  with  disabilities.  Examples  of  some  of  the  activities  for  which 

OSHA  has  issued  citations  and  fines  or  indicated  coverage  include: 

•toothbrushing  (because  blood  may  occur  with  daily  teeth  cleaning); 

•bed  Unens  (handling,  bagging  and  labeling  as  hazardous  waste  materials  because  they  "may  be" 

contaminated  with  semen  or  vaginal  fluids); 

•bathing  or  feeding  (where  a  person  has  a  history  of  biting  or  scratching); 

•toileting 

Due  to  this  coverage,  people  with  disabilities  living  in  group  homes  and  private  homes  are  now 
subjected  to  living,  working,  and  playing  in  anything  but  a  "normalized"  community  environment. 
They  are  quite  literally  treated  with  "kid  gloves."  As  the  attached  photograph  demonstrates,  people 
with  disabilities  may  find  their  personal  care  attendant  or  direct  care  worker  dressed  for  "a  moon 
walk."  [Appendix  D  from  Minnesota  newspaper.]  This  provides  a  living  environment  which  is 
anything  but  individualized,  personal,  and  homelike.  Instead,  it  returns  people  with  disabilities  to  an 
era  in  which  their  condition  was  treated  as  a  medical  one  and  they  live  in  a  "hospital-like" 
environment. 
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Hepatitis  B  Vaccinations  (29  CFR  1910.1030  (0(2)(I)  and  (g)(2)(vii)) 

Access  and  Cost 

Due  to  the  coverage  of  these  activities,  employers  must  provide  within  10  days  of  work  assignment 
and  at  no  expense  to  workers,  the  Hepatitis  B  vaccination  series.  For  workers  who  provide  "first 
aid"  (including  applying  a  band-aid  or  supplying  a  Kleenex  for  a  bloody  nose)  only  as  an  ancillary 
duty  and  who  do  provide  "first  aid"  relative  to  an  incident,  they  must  receive  the  first  of  the  3 -shot 
vaccination  series  within  24  hours  of  providing  first  aid,  regardless  of  whether  or  not  there  was  any 
exposure  to  bloodbome  pathogens 

The  availability  of  vaccinations  is  particularly  difficult  in  rural  areas  where  clinics  may  only  be  open 
to  provide  vaccinations  every  thirty  days.  Therefore,  agencies  must  have  access  to  an  emergency 
supply  of  the  vaccine  and  appropriate  medical  personnel  within  24  hours  (even  during  weekends)  for 
the  purpose  of  possible  post-exposure  protection  if  simple  first  aid  is  provided.    Some  agencies  have 
had  to  rely  on  the  local  emergency  rooms  of  hospitals  to  provide  the  post  exposure  vaccination  in 
order  to  comply  with  the  24  hour  deadline,  thereby  taxing  the  existing  health  care  system. 

The  cost  of  this  vaccination  varies  and,  at  times,  is  not  readily  available  in  the  community.  The  cost 
of  the  Hepatitis  B  vaccine  varies  ranges  from  $125-5350  for  the  complete  three-shot 
series — depending  upon  the  geographic  area  and  contractual  arrangements  with  local  private  medical 
personal.  ANCOR  has  repeatedly  advocated  with  the  Congress  that  the  hepatitis  vaccination  be 
made  available  at  no  cost  or  at  federally  contracted  rates  as  part  of  our  nation's  immunization 
program  (for  example,  through  childhood  and  other  immunization  programs  and  the  public  health 
program  to  public  non-profit  entities)  to  agencies  that  provide  supports  and  services  to  people  with 
disabilities. 

However,  ANCOR  providers  must  continue  to  meet  this  requirement  without  the  benefit  of  any  such 
immunization  program  and  receive  no  additional  reimbursement  for  the  cost  of  the  vaccinations,  but 
must  include  the  cost  of  meeting  this  vaccination  requirement  and  the  other  bloodbome  standard 
requirements  with  the  established  federal  and  state  allocation.  In  order  to  avoid  OSHA  citations  and 
costly  penalties,  many  agencies  have  taken  the  steps  to  offer  the  vaccination  to  all  employees  who 
have  any  responsibility  or  contact  with  a  person  with  a  disability. 

Examples  of  the  added  costs  of  this  standard  include: 

•One  non-profit  agency  which  provides  day,  residential,  and  community  services  to  200  people  with 

disabilities  reported  an  initial  cost  of  $4,000  for  the  vaccination.  Considermg  that  the  same  agency 

reports  a  50%  turnover  rate  for  its  stafiF,  the  cost  of  the  vaccinations  continue  each  year  relative  to 

the  loss  of  staff. 

•Another  agency  providing  services  to  250  people  with  disabilities  reported  an  initial  cost  of  $10,000 

for  the  Hepatitis  B  requirement.  Depending  on  how  broadly  the  requirement  is  extended  to  other 

services,  it  reports  that  the  cost  could  go  up  to  $70,000  annually  (or  $326  per  person  being  served.) 

•One  agency  that  employs  325  fiiU-  and  part-time  staflFto  provide  supports  to  nearly  300  people  with 
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mental  retardation  and  mental  illness  in  group  homes,  supervised  apartments,  and  private  homes  and 
apartments,  reported  that  in  the  first  year  following  the  effective  date  of  this  standard,  the  cost  to 
vaccinate  those  staff  who  were  offered  the  vaccination  (approximately  60%  elected  the  option) 
totaled  S2S,000.  If  the  employer  vaccinated  all  staff  the  cost  would  be  $62,400. 
•One  agency  received  an  OSHA  citation  for  Mure  to  offer  the  pre-exposure  vaccination  to  staff 
even  though  the  employer  had  contacted  the  public  bureau  of  health  immunization  and  was  told  that 
it  was  ineligible  for  the  vaccine  and  after  referral  to  the  vaccine  distributor  who  never  returned  phone 
messages. 

•Another  agency  that  employs  360  staff  reports  an  annual  cost  of  implementing  the  bloodbome 
standard  at  $50,000.  The  employer  averages  410  injections  per  year  at  a  cost  of  $49.10  per  injection 
for  an  annual  cost  of  S20,1S0.  To  date,  the  agency  estimates  that  providing  the  Hepatitis  B  vaccine 
(2,052  injections  since  the  effective  date  of  the  standard)  has  cost  $100,753.  This  cost  does  not 
include  that  of  nursing  time  involved  in  administering  the  injections,  ordering  vaccine  and 
recordkeeping.  The  annual  nursing  costs  (estimated  at  10  minutes  per  injection)  add  an  additional 
$735  to  the  cost  of  the  vaccine. 

Personal  Protective  Equipment  (PPE)  (29  CFR  1910.1030  (d)(3) ) 

OSHA's  bloodbome  standard  also  requires  that  employers  provide  employees  with  appropriate  PPE 
(gloves,  goggles,  gowns,  etc.).  As  the  photograph  demonstrates  [Appendix  D  from  Minnesota 
newspaper],  the  extent  of  the  PPE  varies  and  so  does  the  cost  of  meeting  this  requirement. 
Providers  report  that  people  with  disabilities  are  "fiightened"  by  someone  approaching  them  with 
goggles  and  a  mask  to  help  them  with  brushing  their  teeth. 

One  agency  received  an  OSHA  citation  for  not  using  rubber  gloves  while  bathing  a  person  with  a 
disability,  when  the  worker  was  using  latex,  disposable  gloves.  The  agency  was  told  that  if  you  are 
assisting  a  person  with  bathing  you  must  wear  special  bathing  gloves  ("nitro"  gloves)  that  extend  up 
the  arm.  The  cost  of  the  gloves  are  between  $9-$l  5  and  are  the  same  gloves  as  those  used  for 
chemical  exposure.  These  gloves  are  not  soft  and  are  slippery  when  wet,  thereby  inhibiting  comfort 
and  safety. 

Cost  of  PPE 

Examples  of  the  cost  of  PPE  include: 

•One  agency  estimated  the  one  time  cost  of  CPR  masks  at  $1,920  and  blood-spill  kits  at  $800.  It 

estimates  annual  costs  of  $9,000  for  rubber  gloves. 

•One  agency  estimated  the  annual  cost  of  rubber  gloves  to  be  $1,913. 

•Another  agency  estimate  the  annual  cost  of  rubber  gloves  to  be  $2,603. 

The  above  cost  data  does  not  include  costs  involved  with  infection  control  training.  One  agency 
estimates  an  aimual  cost  of  $1,617  for  the  trainer  and  $6,648  for  the  staff  time  to  attend  training. 
ANCOR  Recommendations  for 
Bloodbome  Pathogens  Standard 


210 


Occupational  Safety  and  Health  Administration Page  13 

I .  OSHA  should  revisit  the  standard  with  a  serious  review  of  the  benefit  and  cost  of  risk 
involved.  OSHA  should  revisit  the  standard  on  an  industry  by  industry  basis  and  develop  industry- 
specific  requirements  related  to  the  vaccination,  personal  equipment,  and  waste  disposal 
requirements.  OSHA  should  consult  industry-specific  leaders  and  workers  as  to  the  risk  involved 
and  the  best  and  most  reasonable  precautions. 

3.  Elimination  of  the  30-year  recordkeeping  requirement  Even  the  Internal  Revenue  Service 
does  not  anticipate  a  30-year  recordkeeping  practice.  The  rationale  and  cost  of  storing  training  and 
medical  records  pursuant  to  this  standard  is  unreasonable.  Employees  must  also  assume  some 
responsibility  in  maintaining  their  own  medical  and  training  records. 

3.  Recognize  good  faith  efforts  and  reduce  citations  for  minor  infractions.  Where  employers 
have  an  exposure  control  plan  in  place  and  have  made  a  good  faith  effort  to  comply  overall  with  the 
standard,  the  focus  of  OSHA  inspections  should  be  focused  on  correcting  "deficiencies"  where 
genuine  risks  are  involved  and  "improving"  plan  components,  rather  than  issuing  citations  and  fines 
for  each  and  every  incremental  aspect  of  a  standard.  The  emphasis  should  be  on  helping  those 
employers  who  make  an  honest  effort  to  meet  the  spirit  of  the  standard  and  citing  willfiil  violators 
who  ignore  genuine  health  risks  as  opposed  to  "catching"  and  "penalizing"  good  citizens. 
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AMERICAN  NETWORK  OF  COMMUNITY  OPTIONS  AND  RESOURCES 

REGULATORY  RECOMMENDATIONS 

Occupational  Safety  and  Health  Administration 

Pending  Standards 

Increasingly,  people  with  disabilities  are  living  in  the  community  in  their  own  homes  or 
apartments,  supervised  apartments,  group  homes  and  other  supported  living  arrangements.  These 
are  real  "homes"  to  people  with  disabilities — environments  which  are  not  considered  workplaces 
by  the  people  who  live  in  them.  While  providers  of  these  supports  and  services  have  a  keen 
interest  in  maintaining  healthy  and  well  trained  employees  to  provide  these  supports  wherever 
people  live,  work,  and  play,  it  must  also  be  remembered  that  providers  have  a  primary  responsible 
to  people  with  disabilities  to  enhance  the  quality  of  their  lives. 

ANCOR  would  like  to  take  this  opportunity  to  recommend  that  OSHA  exercise  both  care  and 

clarity  in  formulating  standards  in  the  following  areas: 

•Tuberculosis 

•Indoor  Air  Quality 

•Ergonomics 

OSHA  is  in  very  stages  of  developing  proposed  or  promulgating  final  standards  regarding  the 
above  areas.  Although  all  three  areas  may  involve  some  degree  of  risk  of  injury  or  illness  to 
employees  in  various  workplaces,  OSHA  should  develop  standards  which  are  industry-specific, 
taking  into  account  the  genuine  risks  involved  in  specific  workplaces  as  well  as  the  cost  to 
employers  for  reducing  risk. 

Following  the  promulgation  of  new  standards,  OSHA  resources  should  be  devoted  primarily  to 
helping  employees  meet  health  and  safety  outcomes.  An  OSHA  that  is  available  to  help 
employers  provide  a  reasonably  healthy  and  safe  environment  in  which  employees  can  carry  out 
their  responsibilities  to  enhance  the  lives  of  people  with  disabilities  would  be  a  better  use  of 
limited  federal  resources — as  well  as  that  of  federal  and  state  resources  allocated  to 
providers — ^than  penalizing  the  efforts  of  good  faith  citizens.    A  common  sense  approach  to 
health  and  safety,  rather  than  a  government  strong  arm  enforcing  volumes  of  regulatory  red-tape 
is  needed. 
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Heviacdl/dS 

pAZAyPOPS  SPBSTAWJTg  I.IST 

PRODUCT 

A-33  Diy 
AFBC 

Alcan:  foamed  alctdiol 
Aqua  Soft 
Bteacb 

Btsseil  4-ia-one  carpet  fonnula 
Brake  fluid  (heavy  duty  DOT) 
Cascade 
Cepacol 

Charcoal  lighler  fluid  (Kroger  &  Kingsfbrd) 
Chem-tox  do  it  yoursdf  pest  control 
Colgate  instant  shave  cream 
Ceriorwoiics 
,  Comet  cSeanser 
Coiiqtier  disin£ectant  dcodoram 
Dawn 

Dial  Antjbactensl  Soap 
Decor^or  Paints 
I>ico  spray  adhesive 
Easy-off  oven  cleaner  (heavy  duty) 
Elmer^  caipcater  wood  glue 
Fantastik 
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HAZARDOUS  SUBSTANCE  LIST  -  Coatinocd 
PAGE  2 


File  Extntgiusber  (Dry  Chemical  -  Oenenl) 

Floor  cleaaer  (Annstroi^) 

Floor  poGA  (Annstrong) 

FonDula.409 

Fresh  &  Clean  Pjsnfectant 

Fuse  (flare)  (Sghway 

Glade  (Carpet  &  Room  deordorizer^ 

^oHUcix^  MJtpUJZpJ  <3WL/i*cCa>/  tSfOtxy^ 
Hydrogen  p€ro3ddr"~^a«ti;i6U/  ^5ifci\.  Qp£y^VAc3U-- 

JetDry 

Joint  CoR^xxiod 

KleeniDaster  BdlBaiiizB 

T.j^quef  tfanmer  (Klean  Sti^) 

Laser  Ptinier  Toner  (Dty  Toner) 

Latex  flai  (Moorcraft) 

LaUx  aemt-^oss  enamd  (Mooreraft) 

Laundri  Destainer 

Latiao3-D 

Lemon  polish  (Clark) 

Limeaway 

Laqifld  naill  (Macco) 

Liquid  raper  c^reetion  fluid 

MikroUcoe  ^ 

Muxpit/*  on  soap 
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HAZARDOUS  SUBSTANCE  UST  -  Cturtbuicd 
1PAGB3 


Motor  OU  (Valvoiiae  10W40) 

Odor  desaxiyer 

Old  Eng^  scratch  cover  (for  daifc  woo4) 

Paint  thiimer  (^Oean-Sti^} 

PiastiDip 

PMRPranei . 

Polyiuethane 

Puncture  Seal 

Raid  Ant  &  Roach  KSIer 

Raid  Max  Roach  &  Ant 

Resohre  Caipet  Clesaer 

Jtoto-Rooter  Drain  Oeaner 

Rubber  CrnuA  (Ross) 

RusToufi^ 

Sani-Soft  Hand  Ckaoer 

Sootefaguanl  carpet  proteaor 

Scoicbguard  fabric  prot/edor 

Shout  (aerosoQ 

Sbaut(liqukQ 

SiicoiM  rtibbcr  leahuit 

Slda  Barrier  Lotion 

Snap  at»iif«  fluid 

Spic&Spn 
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^0*ci  nUJLQJL 


HAZABSOUS  SDBSTANCX  UST  -  CMtimied 
rA^4    ' 


SiidI^  StenMr  Carpet  A,Upbobtay  Spot  R^novcr 

STF  loqtl  protectant 

StedeBrite 

TBc  Pic  K^  Gloss  Dreaang 

TppQuart3« 

Touch  of  Sceot 

TPDThimKr 

TriStarL2000 

Tub  tad  TBe  CauBc 

Uriittl  Sentry  Cteaaer  block 

V^aknc 

Wax  remover  (Armstrong  -  New  Beg^uuo^ 

WEMO(«cnMQl) 

WD-40(balkB<)iiMf) 

WmdoK 

Woodfioisii  Qkfiniwax) 
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BZSaBKJBB&JiXSX 


ACT  Flttorid*   f oxT  BCld9 
ACT  D«ntAl  KJuiss 

H^aa£r*«h  Tootapavts 

Aramis 

Attexul  Wip«s 

Avon 

Doable  Action  Deodoriter  Foot  Powa«r 

Protective  Idp  Balm  S^*T^**iTS^S2il^Ti  ftn 

Care  Deeply  Lip  Balm  Cool  Confidence  Roll  On 

Skin  So  Soft  Bath  Oil  Ofy»»??'.'^*^5 

Fancy  Feet  Deodorizer  Vita  Hoj-st  Cream 

Baby  Stuunpoo 

Ban  Roll  On 

Bard  Moisture  Barrier  Ointment 

Bold  Hold  Salon  Styling  Spritz 

Bonne  Belle  XJ.pstick/Xiip  Gloss 

Calgon  ECT  Hair  emd  Body  Shampoo 

Calgon  Septi-Soft  Body  Wa«h  and  Shampoo 

Care  Creme 

Care  Roll  On 

Chap  Stick 

Chateau  Baby  Oil 

Children's  eut^le  Bath 

Clear  Choice  Mouthwash 

Colgate  Shave  Cream 

Colgate  Toothpaste 

Consort  Aerosol  Eair  Spray  -  Bxtra  Bold 

Coppertone  Sun  Block 
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Cr«3t-9&rtar  Control 
Original  Flavor 
Frash  Miirt  Gel 
Eaoot:h  Min't  Gel 

Ccas't.   -  Regular 
Minb 

Cool  Hint  Gel 
Icy  Fresh  Gel 
Crert  for  Kids 

Dep  Spray  Gel 

Dep  Styling  G^els 

Dial  soap 

Dove  Beauty  Bar 

Dow  Bracuis  Bair  Spray 

E3te  louder  Frangrances 

FDS  with  Fovder/Regular 

Flex  Styling  Mousse 

Generic  Brand  Rexsms  Therappe  Shampoo 

Gentle  Lotion  Soap 

Gentle  Plus  Deodorant 
Dee  -  hygiene 

Gentle  Rain  Shaiif>oo 
Use  >  Bair  Washing 

Gillette  Foaay  Shave  CreazD 

Bair  Spray 

Use  -  hair  hold 

Bead  K  Shonlders  Concentrate  Shan^oo 

Bygenic  Cleansing  Towelattc 

Jergons  Refreshing  Body  shampoo 

Jergons  Refreshing  Body  Shanpoo  Deodorant 

Ivory  Soap 

Lady  Mitchiw  Deodorant 
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Maybelline  Ifedlam  Foundation 

No-Ad  Sun  Block 
Ose  -   son  ccreea 

OETl      Sklataatilc 

Old  Spice  After  sbave 

Old  Spice  Stick  Deodorant  and  Sbave  Cream 

Pert  Plas 

Proven  Enriched  Shaii^>oo  for  Body  and  Hetir 

Sante  Fe  Cologne.^ 

Sensodyne  Toothpaste   '^      ' 

Skin  Barrier  Lotion 

Skin  Iiotion 

Use  -  Moi8t\irize  Skin 

Shower  to  Shower  Body  Powder,  Roll-On  Antiperspirant, 
Stick  Antiperspirant 

Stetsoa  Sierra 

Suave  Baby  Shampoo 

Suave  Bair  Spray 

Suave  Shas^eo  -  Nonnal  to  Oily  and  Norwal  to  Dry 

Sanmer's  Eve  Cleansing  Cloths 


TopxCare  Products  (lotions  and  haix  ca^«)  ^^j_^ /Cu»*'t^  y<iLs-x^ 

Odder  Balm  ^itrv  ^^[Uacf  MUtX  ^^^f^Xc^^^atve^u*- 


Vagisll  Feminine  Po%«ler 
Hbito  Rain  Baby  Sbaaipoo 
zest 


One   MSns    fr,x-- 


Vaiaeline  Intensive  Care 

Cutex  Aqua  Het  Bcut 

VotiAs  Rave  Mentadent 

Q-tips  Faberge  Siox^l 

Close  Op  xim 
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fclcohol  Prep  Pads 
Ooe  "  first  aid 

Aloe  Vera  GeX 
Use  -  first  aid 

Cold  Cottfert.  Xastaat  Cold  PM:k 
Use  -  first  aid 

laeaoB  olyceriae  Swabs 
Use  '  first  aid 

SoMlling  salts 
Use  -  first  aid 

Sorgilobe 

Use  -  first  aid 

Triple  ftntibiotic  Ointawnt 
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IU3-HS-X330  iao-«f:»<'i       i-Kun 


flNCOR        P.  19 


OTFICB  USPS   VXBt 


Chmad.ca.1.  t 

Black  Toner 

Black  Dsveloper 

Correction  Fluid 

Correctaon  Fluid  Thinner 

Dip  It  2 

Erasable  Marker 

Glue  Stick 

Marker  Board  Cleaner 

Op-ti   Fluid 


gquipwentt 

n/A 

H/A 

M/A 

H/A 
■/A 
H/A 
H/A 
H/A 
H/A 
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W>-HS-l'**>  B8!2g«1        FROM 


flNODR        P. 20 


USSSS-ULSt 


CbsalsftLL 


Bn^^raftnt* 


Paint  (eoBAe) 

Use  -  wall  and  TcIb  Faint 


▼•ntllablon 
Goggles 


Paint  (Natcfanalcsr) 
Us*  -  Wall  Bas*  Paint 


Vantilation 
Goggles 


6ilicoae  Sealer 
Use  -  on  tile 

STP  Son  o£  a  Sun  Cleaner 

Oo«  Step  Tize  Protectant 

Vinyl  Protectant 

Car  Cleaner 

Car  Wash  Concentrate 


Ventilation 
Goggles 

Ventilation 

Gloves 

Goggles 


Windshield  Washer  Solvent 
Use  -  Care  Windshield  Washer 


Organic  Vapor  Mask 
Goggles 


HD-40 

Use  -  XfUbricant 


Ventilation 
Goggles 
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-i^ys  k«:30«1        FROM 


flNCOR        P.  21 


ikBTff  ^"^  garxg  ""Tw  """^ 


Al««n«'«  Tacky  Clu* 

Blaer's  Gloe  AJ.1 

SlcBoa'c  Sobo  Glue 

Tulip  Products: 

Glitter  Paint 
Polymaxk  IrixieBcent 
Soft  Glitter  Saint 
Soft  Metallic  Paint 
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WOPSggCTPIMC   MfiPg 


TO 


ONCOR        P. 22 


ACS  -  Anmonia  Cttloraalne  Eliminator 

Xirwlck  Stick-ups 

Asnaonia 

Use  -  wax  remover 

Auto  Glass  Cleaner- 

Banish  IX  Liquid  Deodorant 

Bleach  (Coissource)       ~ 

Bleach  (Shopper's  Value) 

Bleach  (liquid  and  dry) 

Use  -  Laundry  sanltizer,  Floor 

Sanitizer,  CPR  Mask  Sanitizer 

Blue  Concentrate 

Use  -  All  Purpose  Cleaner,     . 

Blue  Ribbon  Bleach 


Bounce  Fabric  softener 

Brille  Lemon  Soap  Pads 

Cascade 

Use  -  Dishwasher 

Charcoal  Lighter  Fluid 

Use  -  Cookinq 

Clark  Conquer  Hospital  Disinfectant 
ostt  -  to  disinfect  surfaces 

Creme  Cleanser  (Sysco) 

Dawn  Liquid  Dishwashinq  Detergent 

Dove 

Use  -  Dishes  before  dishwasher 

Downy  Sheets  Fabric  Softener 


BfiSZUfBUE 
H/A 

Ventilation 

{tubber  gloves 

Goggles 

Mask  (green  container) 


Oiemical  Resistant  Gloves 
Safety  Goggles 


Liquid 

-  Rubber  glcves 

-  Goggles 

Glasses  or  goggles 
Mask 

Rubber  Gloves 
Splash-proof  chemical- 
resistant  goggles 

W/A 


Ventilation 

Keep  away  from  excessive 
heat 

Ventilation,  goggles 
Ventilation,  goggles 


Safety  glasses  with  side 

shields 

Xiapermeable  gloves 

N/A 


Dragon  Fly  fi  Crawling  Insect  Spray 

Dryer  Fabric  soetiener 
Use  -  In  Dryer 


Goggles 
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TO 


Flash  Dri 

Use  -  Dlstiwastier 

4 -in-One 

Dse  —  Carpet  Cleaner 

Glade  Plug  Zn's 

Glass  naCes  cleaning  wipes 

lisundry  Prep  Plus 

Use  -  Prewasti  for  Laundry 

Lenon  Polish 

tJse  -  Dust  Furniture 

XJ.quid  Conet 

Use  -  Stain  Remover 

love  My  Carpet 

Use  -   Carpet  Deodorant 

Love  My  Carpet  Rug  Cleaner 

Lysol  Disinfectant  Spray 

Use  -  Disinfect  Surfaces  and  Air 

Lysol  Foam  Spray 

MlXro  Klein 

Use  -  Rinse  Dishes  by  Hand 

Mxirphy  OiJ  Soap/Spray 

Use  -  On  Floor,  Wells,  Wood 

Ueutrodor 

Use  -  Rooa  Deodorizer 

NUggett  Liquid  Bleach 

oda-Ban  Deodorizer/Disinfectant 

oven  Cleaner 

Use  -  Clean  oven  interior  only 

Pine  3— D 

Use  -  All  Purpose  cleaner 

Purex  TOSS  N  Soft  Fabric  Sheets 

Scotch  Guard  Upholstery  Protector 

Scotch  Guard  Fabric  Protector 

Scrub  Free 

Use  —  Tubs,  countertops 
spot  renoval 

Shoppers  Value  charcoal  Lighter  Fluid 


N/A 
Goggles 

Goggles 
Gloves 

ventilation 

N/A 
N/A 
N/A 


N/A 


Goggles 

Gloves 

water  belcw  120 


N/A 


Glovas 
Goggles 

ventilation 

Goggles 

Gloves 


Ventilation 


ventilation 

Gloves 

Goggles 


225 


f^Tirit^f;^!. 


EQOIWCBMT 


Sltou^  Aarosol 

Shout  Liquid 

Shout  Stick  -  Laundry  Prespotter 

Spot  Bet 

Os«  -  Spot  Clean  Carpet 

Spray  'H  Wash  Aerosol/Liquid 
Dse  -  Laundry  stain  Remover 

st«rl-Fab 


H/A 
N/A 
H/A 

Ventilation 

Gloves 

Go99les 

Glovea  (Aeroaol} 


Tetrex 

nee  -  Hash  Dishes  by  Hand 

Tide 

Use  -  Laundry 

Toilet  Bowl  Cleaner  (Kola  and  Fling) 
Use  -  Disinfects  Toilet 


wax 

Use  -  Wa3«  Tile  Floor 


Ventilation 
Gloves 

Goggles 

Ventilation 


Winder 

Use  -  Clean  Windows 


N/A 


Woolite  Cold  Water  Wash 


Zud 

Use  -  Rust  Remover 


<-»'>    "TCyi    n   _    QC 


226 


OSHA  -  Appendix  B 
LISTINGS  OF  MATERIAL  SAFETY  DATA  SHEETS  (MSDS'6) 

UPDATED:   April  12,  1995 

The  following  is  a  list  of  Material  Safety  Data  Sheets,  (MSDS's) 
currently  on  file  at  Central  Office: 


USDS  • 
BLEACHES 

^BL-01 

•^BL-02 

/bL-03 
yBL-04 
-/bL-05 


PRODUCT 


Shop  &  Save  Bleach 

Shop  Sl   Save  Lemon 
Fragrance  Bleach 

Clorox  Bleach 

Elite  Bleach 

Purex  Liquid  Bleach 


COMPANY 

Laundry  Aids,  Inc. 
Elite  Chemicals 

Wonder  Chemical  Corp. 

Elite  Chemicals 

The  Dial  Corporation 


OVEN  CLEANERS 

./OC-Ol     Mr.  Muscle  Oven  Cleaner 

<'OC-02     K-Mart  Our  Best  Oven  Cleaner 

-^OC-03     Dow  Oven  Cleaner 

v'OC-04     Easy-Off  Non-Caustic 
Oven  Cleaner  -  Lemon 


%/OC-05     Easy-Off  Oven  Cleaner 
Original,  Heavy  Duty 

•/oC-06     Easy-Off  Fume  Free 
Max  Oven  Cleaner 


The  Drackett  Products  Co. 

Chemslco 

DowB rands 

Boyle-Midway  Division  of 
American  Home  Products 
Corp. 

Reckitt  £  Coleman,  Inc. 
Reckitt  &  Coleman,  Inc. 


GLASSAHNDQW  CLEANERS 
/gw-01     Shop  &  Save  Glass  Cleaner 

«^GW-02     CINCH  Glass  &  Multi-Surface 
Cleaner 


^GW-03 
■/gw-04     Spartan  Glass  Cleaner 


Spartan  Glass  Cleaner 
(New  6  improved) 


Kleen  Brite  Laboratories, 
Inc. 

Procter  &  Gamble 

Spartan  Chemical  Co.,  Inc 

Spartan  Chemical  Co.,  Inc 
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GLASSATINDOW  cleaners  (continued) 

y^GM-OS  Clear-Vue  Glass  Cleaner 

v^GW-06  Windex  Glass  Cleaner  with  Amonia 

^GW-07  K-Mart  Window  Cleaner 

^GW-08  Bon-Ami  Glass  Cleaner 

^GW-09  Glass  Plus 

v^GW-10  409  Glass  &  Surface  Cleaner 

v^GW-ll  Windex  Glass  Cleaner  (Blue) 

>/GW-12  Spring  Fresh  Glass  Cleaner 


Clear-Vue  Products,  Inc. 
S.C.  Johnson  Wax 
Barcolene  Co. 
Bon-Ami  Co. 
Dow  Brands 
Clorox,  Inc. 
S.C.  Johnson  Wax 
Sunshine  Quality  Products 


BATHROOM  CLEANERS 


BC-01 
./^C-02 

v/BC-03 
t/tC-04 

^/SC-05 

v/BC-06 
yBC-07 
^C-08 

>yBC-09 
c^C-lO 


Soft  Scrub  with  Bleach 
Scrub  Free  Bathroom  Cleaner 

Comet  Bathroom  Cleanser 

Shop  &  Save  No-Scrub  Bathroom 
Cleaner 

Dow  Disinfectant  Bathroom 
Cleaner  II  with  Scrubbing  Bubbles 

Vanish  Mildew  Plus  Stain  Remover 

Bathroom  Duck 

Lysol  Brand  Disinfectant  Basin, 
Tub  &  Tile  Cleaner  (Trigger) 

Lysol  (R)  Brand  Disinfectant 
Liquid  Toilet  Bowl  Cleaner 
(All  Scents) 

Scrub  Free  One  Bathroom 
Cleaners 


The  Clorox  Company 

Benc)ciser  Consumer 
Products,  Inc. 

Proctor  &  Gamble 

The  Stanson  Corporation 

Dow  Brands 

Draclcett  Products  Co. 
S.C.  Johnson  &  Son,  Inc. 
L  i  F  Products 

L  S  F  Products 


BencJciser  Consumer 
Products,    Inc. 
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MSDS  •     PRODOCT 

GENERAL  HOUSEHOLD  CLEANERS 

^C-01     Comet  Cleanser  (Regular 
£  Lemon  Fresh  Fragrances) 

^GC-02     Ajax  Cleanser 

V  GC-03     Spic  i   Span  Liquid  Non-Phosphate 

vyGC-04     BON  AM  Kitchen  & 
Bath  Cleaner 

^GC-05     Xtra  Pine  Cleaner 

v/GC-06     Spartan  Sterigent  Cleaner 

\/gc-07     Steriphene  II  Brand 

Disinfectant  Deodorant 

vt;C-08     CDC-10 

v/GC-OS     Barcolene  with  Amonia 

\/GC-10     Shop  4  Save  Brand 
Household  Amonia 

x/GC-11     Simple  Green  Industrial 
Cleaner  &  Degreaser 

^GC-12     Fine-Sol  Cleaner 

^/GC-13     Comet  Liquid  Chlorinated 
Cleanser 

v/GC-14     Fantastik  All  Purpose  Cleaner 

v'fec-lS     Swiss  Pine 

.yGC-15     Household  Ammonia  (Clear, 
Clear  Blue,  Lemon,  Sudsy) 

^GC-16     Murphy  Oil  Soap,  Liquid 

GC-n     Sun  Magic  All  Purpose  Cleaner 

v/cc-ie     Shop  4  Save  Heavy  Duty  All 
Purpose  Cleaner 


/GC-19     Parsons  Amonia 


PAGE  3 
COMPANY 

Proctor  &  Gamble 

Colgate-Palmolive  Co. 

Protor  4  Gamble 

Faultless  Starch/Bon 
Ami  Company 

White  Cap,  Inc. 

Spartan  Chemical  Co.,  Inc 

Spartan  Chemical  Co.,  Inc 

Spartan  Chemical  Co.,  Inc 
The  Barcolene  Company 
Laundry  Aids,  Inc. 

Sunshine  Makers,  Inc. 

Clorox  Co. 
Proctor  &  Gamble 

Dow  Brands 

USA  Detergents,  Inc. 

Dial  Corp. 

Clogate-Palmolive  Co. 
Gemstone  Enterprises,  Inc 
Grow  Consumer  Products 

The  Dial  Corp. 


229 


MSDS  MASTER  LISTING 
MSDS  #     PRODUCT 


P^ri.1    12,  1995 


^/GC-20 
^/GC-21 
v/GC-22 
v/GC-2  3 
s/GC-2A 
^GC-25 
\/GC-2  6 
n/GC-27 
y GC-28 


HOOSEHOLD  CLEANERS  (continued) 
Kleen  Guard  Furniture  Polish 
Scotch  Pine  All  Purpose  Cleaner 
Formula  409  All  Purpose  Cleaner 
NOW  All  Purpose  Cleaner/Degreaser 
Tackle  Cleaner  Disinfectant 
Shaw's  Amonia 
Sea  Mist  Amonia 
Ultra  Mr.  Clean  with  Bleach 

Shop  s  Save  Heavy  Duty  Cleaner 

with  Amonia 


Alberto-Culver  Co. 
Canton  Industries,  Inc. 
The  Clorox  Company 
Mirachem  Corporation 
Clorox  Co. 
Shaw's,  Inc. 
Laundry  Aids,  Inc. 
Proctor  &  Gamble 
Grow  Consumer  Products 


SPRAY  DISINFECTANTS/AIR  FRESHENERS 

</^D-01     Shop  &  Save  Spray 
Disinfectants 

^SD-02     Arm  &  Hammer  Deodorizing  Air 
Freshener  (All  Scents) 

\/sD-03     Lysol  Erand  Disinfectant  Spray 
Original,  Fresh,  Light, 
Country  Scents 


Grow  Consumer  Products 
Church  &  Dwight,  Co.,  Inc 
L  i  F  Products 


DRAIN  CLEANERS 

yoc-Ol     Liquid  Drano  Drain  Opener 

yl)C-02     Liquid  Plumber 

\/L)C-03     Lewis  Red  Devil  Lye 
Drain  Opener 


The  Drackett  Products,  Co 

Clorox  Co. 

Reckitt  4  Coleman,  Inc. 
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COMPANY 


GASOLINE /ANTIFREEZE 

"'•'w^-Ol     Irving  Gasoline,  (Regular, 
Unleaded,  Plus  Unleaded, 
Supreme  Unleaded) 

>/GA-02     Irving  Ever  flow 

CARPET  CLEANERS 

.,X:C-01     Resolve  (TM)  Carpet 
Cleaner  with  Teflon 

•^CC-02     Rug  Doctor  Steam  Detergent 

^CC-03     Rug  Doctor/Vibra  Vac  Spot 
Remover/Spot  &  Blot 

^CC-04     Rug  Doctor/Vibra  Vac/Acs 
Anti-Foam 

■  >/CC-05     Rug  Doctor  Flea  Killer 

vCC-06     Rug  Doctor  Original  Steaa 
Carpet  Cleaner 

v/CC-07     Woolite  Deep  Cleaning  Rug 
Cleaner 

\>^C-08     Tru-Test  Concentrated  Rug 
Shampoo  RS-18 

i/CC-09     RinseVac  Prespotter 


PAINT/VARNISH  REMOVERS 
^^PR-01     5F5  Paint  &  Varnish  Remover 

PAINT  THINNERS 
^PT-01      THIN-X 

>/  PT-02     DAP  Weldwood  Cleaner/Thinner 


Irving  Oil  Corporation 


Irving  Oil  Corporation 

L  i  F  Products 

Rug  Doctor,  Inc. 
Rug  Doctor,  Inc. 

Rug  Doctor,  Inc. 

Rug  Doctor,    Inc. 
Rug  Doctor,    Inc. 

Reckitt   &  Coleman,    Inc. 


Tru-Test  Manufacturing 
Division  of  Cotter   &  Co. 

Blue    Luster    Home   Care 
Products,    Inc. 


Sterling-Clark-Lurton 
Sxs'ProcUjaJstf:. 


Sterling-Clark-Lurton 
Corp. 

DAP,    Inc. 
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PAINTS/VABNISHES/COATINGS 

^V-01     Rust-Oleum  Wood  Saver  Topcoats 
(Aerosol) 

^PV-02     Tru-Test  Supreme  EX-Kare  Flat 
Enamel 


•'pv-03 


Tru-Test  Supreme  Latex  Enamel 
Undercoat 


Bin  Primer/Sealer 


Rust-Oleum  Corporation 


General  Paint  S  Chemical 
Co. 


General  Paint  &  Chemical 
Co. 


William  Zinsser  &  Co.  Inc 


INSECT  KILLERS/REPELLENTS 

v^K-01     Green  Thumb  Roach, 
Ant  4  Spider  Killer 

i/1k-02     Cutter  Unscented  Insect 
Repellent  Spray 

v/fK-03     RAID  Flying  Insect 
Killer  Formula  12 

^K-O-J      DEEP  Woods  Off,  Insect 
Repellent  II 

v-/tK-05     OFF  Insect  Repellent 

\/lK-06     Repel  Insect  Repellent 

Scented  Family  Formula  27 

\/lK-07     Repel  Insect  Repellent 
Sportsmen  Formula  29 

v/'IK-08     RAID  House  s  Garden  Bug  Killer 

v/''lK-09     RAID  Flying  Insect  Killer 
Formula  5 

PLANT/GARDEN  CHEMICALS 
\/pG-01     Ortho  Leaf  Polish  (Pump  Spray) 
v/pG-02     Ortho  Leaf  Polish  (Aerosol) 


Wilbur-Ellis  Company 

Miles,  Inc. 

S.C.  Johnson  Wax 

S.C.  Johnson  Wax 

S.C.  Johnson  Wax 
Wisconsin  Pharmacal  Co. 

Wisconsin  Pharmacal  Co. 

S.C.  Johnson  Wax 
S.C.  Johnson  Wax 

Chevron 
Chevron 


232 


MSOS  MASTER  LISTING 
MSDS  #     PRODUCT 


APRIL  12,  1995 


PAGE  7 


COMPANY 


CHARCOAL  LIGHTER  STARTERS 


ycs-01 

"/  CS-02 
^CS-03 

</cS-05 


Royal  Oak  Lighter  Fluid/ 
Charcoal  Starter 

Shop  S  Save  Charcoal 
Lighter  Fluid 

Kingsford  Odorless 
Charcoal  Lighter 

Amberglo  Charcoal  Lighter 

BI-RITE  Charcoal  Starter 


Royal  Oak  Enterprises, 
Inc. 

Linwood  Industries  Limite 

The  Clorox  Co. 

Sebring  Forest  Industries 
Glendale  Foods,  Inc. 


FLOOR  WAXES/REMOVERS 
--4^-01     Becon  Self  Polishing  Floor  Wax 
^^FW-02     Parson's  Wax  &  Acrylic  Remover 
^'''^-03     Brite  Floor  Wax 

UPHOLSTERY  CLEANERS 


>^C-01 


TLC  Vinyl  Claener 


''^C-02     Aerosol  Upholstery  Shampoo 

^C-03     Resolve  (TM)  Fabric  & 
Upholstrey  Cleaner 


Lehn  &  Fink  Products  Co. 
The  Dial  Corp. 
S.C.  Johnson  Wax 


?\jLti:rdLxjjyL 


Great  Lakes  Biochemical 
Co.,  Inc. 


Bissell,  Inc. 
L  4  F  Products 


MEDICAL/FIRST  AID 

>/  MD-01     Shop  &  Save/Welby  Hydrogen 
Peroxide 

^MD-02     Shop  S  Save/Welby 

70%  Isopropyl  Alcohol  in  Water 


Ha-Tiond  Drug,  Inc. 
Divina/Diamond  Drug 
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POOL  CHEMICALS 
v^L-01     Tarry  3"  Chlorine  Tablets 
-^PL-02     Chlorine  Stabilizer 
v^PL-03     Whale  Brand  Ph  Plus 
v-^L-04     Whale  Brand  Shock  It  Chlorine 

PL-05     Whale  Brand  Algae  Prevent  40 


y. 


Qualco,  Inc. 
Coastal  Industries 
DLM  Laboratories,  Inc. 
DLM  Laboratories,  Inc. 
DLM  Laboratories,  Inc. 


DISHWASHING  DETERGENTS 

,^DD-01     Sunlight  Light  Duty  Liquid 
Dishwashing  Detergent 

>/DD-02     Octagon/Crystal  White 
Dishwashing  Liquid 

^-^D-03     Dawn  Liquid  Dishwashing 
Liquid 

>/6d-04     Lemon  Cascade  Liquigel 
Dishwashing  Detergent 


Lever  Brothers,  Co. 
Colgate-Palir.olive  Co. 
Proctor  &  Gamble 
Proctor  &  Gamble 


HAND  SOAPS/CLEANERS 

v/hs-OI     Clean  &  Smooth  Liquid  Lotion 
Hand  Cleaner 

v'^HS-02     Liquid  Antimicrobial  Soap 


LAUNDRY  CLEANERS 
^LC-01     SHOUT  Aerosol 
/LC-02     SHOUT  Liquid 

v/LC-03     SHOUT  Stick  Laundry  Presotter 
•^C-04     SHOUT  Gel  Laundry  Prespotter 
-^C-OS     X-TRA  Liquid  Laundry  Detergent 


Benckiser  Consumer 
Produsts,  Inc. 

The  Dial  Corporation 


S.C.  Johnson  Wax 
S.C.  Johnson  Wax 
S.C.  Johnson  Wax 
S.C.  Johnson  Wax 
U.S.A.  Detergents,  Inc. 
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COMPANY 


MISCELLANEOOS 


v^S-01 

>/^S-03 
v4<S-04 

^MS-06 


HS-01 


-^MS-08 


Eaton's  Stick-Em  Glue  Traps 

WD-40  Aerosol 

SOS  Steel  Wool  Pads 

Liquid  Paper  Correction  Fluid 

Cameo  Aluminum  &  Stainless 
Steel  Cleanser 

Niagara  Professional  Finish 
Original  Spray  Starch 

Old  English  Scratch  Cover 
for  Dark  Wood 

Sure  Melt  (rock  Salt) 


J.T.  Eaton  &  Company,  Inc 
WD-40  Co. 
Miles,  Inc. 
Gillette  Company 
The  Dial  Corp. 


Best  Foods, 

CPC  International,  Inc. 

Reckitt  i   Coleman,  Inc. 


WH  Shurtleff  Company 


•^ovs-o*^       UcAj^icL  OkmU  t^Aoc-l  C<?nuxj      Ol&tH}  /IcLUdio^j:! 
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VILLACS 
M£ist:er  Cheniix:al  List 
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Mo.   Product  Name 


001  Diversey  Zerospot  Dishwasher  Rinsing  Agent 

002  Elite  II  Dishsrasher  Detergent 

003  SpectxaCare  Hicrdbial  Hand  Soap 

004  Sani-Fresh  Body  shairpoo 

005  Ccnmand  Center  I£X2C  Glass  Cleaner  #2 

006  Ccrmand  Center  General  Purpose  Cleaner  #3 

007  Connand  Center  Blue  S3d.es  11  Disinfectant  #8 

008  Fountainhead  Carpet  Extraction  Cleaner 

009  Hig^  Noon  Floor  Finish 

010  Purity  ENBAC  AP  Enzyme  Cleaner 

Oil  Purity  Kreme  Kleen  Abrasive  Cleaner 

012  Purity  D200  Disinfectant  Aerosol 

013  Purity  4-Way  Ttoilet  Bowl  Cleaner 

014  Purity  Rinse  Free  Stripper 

015  MAD  Mild  Acid  Detergent 

016  RA-25  Insect  Spray,  Aerosol 

017  Purity  One  Step  Detergent 

018  Salute  Dishwasher  Detergent 

019  Benchmark  Floor  Finish 

020  Ironstone  Acrylic  Floor  Sealer 

021  Over  Drive  Spray  Buff  Floor  Finish 

022  Bare  Knuckles  Floor  Stxif^r 

023  Jackhammer  Baseboard  Strifroer 

024  Acetone 

025  Lubecon  Series  I  Lubricant 

026  Purity  AFBC  Bathroom  Cleaner 

027  Spot  Bet/Spot  Relief  Spot  Remover 

028  Oven  &  Grill  Cleaner 

029  Purity  Pot  &  Pan  Hand  Dishwashing  Detergent 

030  Spinout  Spin  Bonnet  Cleaner 

031  Sundance  Q  Disinfectant 

032  Look  Glass  Cleaner,  Reacfy  To  Use 

033  First  Defense  Soil  Fetardant 

034  Phenex  256  Phenolic  Disinfectant 

035  Vertex  Bleach 

036  #F120  Indoor/Outdoor  Insecticide 

037  Low  Energy  Drying  Agent  -  Rinse  Additive 

038  RAID  MAX  Roach  &  Ant  Killer 

039  ABC  Dry  Chemical  Fire  Extinguisher 

040  Regular  Dry  Chenical  Fire  Extingusher 

041  Ccmmand  Center  Hot  Springs  General  Purpose  Cleaner  Corcentrate  20 

042  Ccmand  Center  Triple  Team  Citric  Washroom  Cleaner 

043  Novaweld  P 

044  Purity  Pine  Forest  5  Disinfectant  Cleaner 

045  CSV.  Defoam 

046  ni^VL  yCAi  u'ck.  (_^  > 

047  CJcCkvjo-L 

048  SObCO  r'^'KJ'- 
049 

050 
051 
052 
053 
054 
055 
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Wo.       Product  Hams 


110  Clean-R-Cai±> 

111  Engine  Degreaser 

112  Battery  Cleaner 

113  Permatex  Hi  'Peap  RTV  Silicon 

114  Acetylene 

115  All  Clijnate  Motor  Oil  lOw-40 

116  All  Climate  Motor  Oil  lOw-30 

117  Motor  Oil  SAE  40w,  non-det 

118  Motor  Oil  SAE  30w,  non-det 

119  Auto-Trans  Fluid,  TyTpe  FA 

120  Auto-Trans  Fluid,  Dextron  II 

121  Valvoline  Wheel  Bearirvg  Grease 

122  Marvel  Auto  Trai\s  Sealer  &  Con. 

123  Devcon  Sunroof  &  W  shield  seal 

124  M:±>il  Diesel  Fuel 

125  Rustoleum  Paint  OMnner 

126  PVC  Cement-Clear 

127  Delstar  Acrylic  Enamel  DAR-8000 

128  "      "      "    nAR-9000 

129  "       "       "   nAR-71654 

130  "      "      "   DAR-80046 

131  "      -      ••   nAR-2058 

132  Os^gen  (02) 

133  Grinding  Wheels 

134  Coolant/Anti-Freeze 

135  #1  Diesel  -  Mcbil 

136  Gasoline  -Aviation 
137 

138  Aicco  Easy  Arc  7018AC  Weld  Bod 

139  NAPA  Silicone  BraJce  Fluid 

140  duPont  Lacquer  Thinner 

141  Loctite  Radiator  Repair 

142  Permatex  Gasket  Rsnover 

143  Duro  Contact  Cement 

144  Ixxrtite  271  •nireadlocker 

145  Silicone 

146  White  Grease  

147  Carb  &  Choke  Cleaner 

148  Brake  Cleaner 

SWIMMINS  POOL  CHFMTrAT.t;  -  MSDS  are  kept  in  pool  office 

No.  Product  Name 


149  Spa-Brom  &  Related  Chesns. 

150  HCL  Solution 

151  Sodium  Hypochlorite 

152  Calcium  I^^pochlorite 

153  Oxysheen 

154  Sodium  Bicarix)nate 

155  Sodium  Thiosulphate  Crystals 

156  DPD  Powder 

1^7  FAS  DPD  Titrating  Reagent 

158  Potassium  Iodide  Crystals 

159  DPD  #3  Tablets -Total  Chlorine 

160  Multitest  Reagent  #2  Phenol  Red 

161  Guardex  Reagent  #4 


No.    Product  Name 
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Pool  Chemicals  Continued 


162  Multitest  1200  Reagent  #4 

163  Tile  &  Vinyl  Cleaner 

164  Filter  Cleaner 

165  Stain/Scale  Control 

166  Dermapro  Spa  Bath 

167  Multitest  1200  Reagent  #3 

168  AU^aline  Demand  Reagent 

169  Multitest  Reagent  #5 

170  DPD  #1  Tablets 

171  Algae  Killer 

172  AlJcalinity  Control 

173  Guardex  Solution  #1 

174  Guardex  Solution  #6 

175  Guardex  Solution  #7 

176  Guardex  Solution  #8 

177  Guardex  Solution  #10 

178  Reagent  #2  Bromine  Titrant 

179  Guardex  Solution  #9 

180  #7  Alkalinity  Indicator 

181  #9  Calcium  Buffer  Reagent 

182  #10  Calcium  Indicator 

183  Guardex  Algaecide  60 

184  Guardex  Algae  Control  Concent. 

185  Aquatech  Aquacide 

186  Guardex  Conditioner 

187  Guardex  Pool  Water  Clarif  ier 

188  Guardex  ^  Stabilizer 

189  Guardex  Hardness  Increaser  ' 

190  Guardex  Chlorinating  Concent. 

191  AUcaline  Surface  Cleaner 

192  Alkaline  Demand  Reagent  3/B 

193  Strip  Kwik  Filter  Cleaner 

194  DPD  #4  Tablets 

195  Hblister  Deodorizer/Germicide 

196  Pool  Magnet/Metal  Inhibitor 
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SWIMMING  POOTi  CHEMirAT-c;  _  mSDS  are  kept  in  pool  office 


No.   Product  Name 


149  Spa-Brom  &  Related  Chems. 

150  Muriatic  Acid 

151  Sodium  Hypochlorite 

152  Bum  Oat/Break  CXit/Pro  Shock/Break  Point/OC 

153  Oxysheen 

154  Sodium  Bicarbonate 

155  Sodium  Thiosulphate  Crystals 

156  DPD  Powder 

157  FAS  DPD  Titrating  Reagent 

158  Potassium  Iodide  Crystals 

159  DPD  #3  Tablets-Total  Chlorine 

160  Multitest  Reagent  #2  Phenol  Red 

161  Guardex  Reagent  #4 

162  Multitest  1200  Reagent  #4 

163  Guardex  Super  Chlorinator  35  &  other  trade  names 

164  Aquabrome  Tablets /Guardex  Broninating  Tablets 

165  jiTO,  Guardex  Dry  Acid,  Aquatech  pH  Minus  Control  IV 

166  OPEN  PC31  FUTURE  USE 

167  Multitest  1200  Reagent  #3 

168  AUadine  Demand  Reageiit 

169  Multitest  Reagent  #5 

170  DPD  #1  Tablets 

171  Guardex  Reagent  #3  -  Acid  Dsnand 

172  Hydrotech  Reagent  #3  -  Stabilized  pH  Indicator 

173  Reagent  #l-Bromine  Indicator  Powder,  DPD  #1  Tablets,  Hydrotech 
Accutest  DPD  #4 

174  DPD  #3  Tablets/Hydrotech  Accutest  DPD  #3 

175  Guardex  Solution  #5/HydrDtech  Accutest  Reagent  #6 

176  Guardex  Solution  #2  -  Phenol  Red 

177  Foam  Away/AquaTsch  Defoamer 

178  Guardex  Tile  &  Vinyl  Cleaner 

179  Spa-Guard  Braminating  Pool  Tablets 

180  #7  Alkalinity  Indicator 

181  Mercury  Thermaneter 

182  Muriatic  Acid  20  Deg.  . 

183  vertex  CSS-12 

184  Alkaline  Surface  Cleaner 

185  Alkaline  Demand  Reagent  3/B 

186  Strip  Kwik  Filter  Cleaner 

187  DPD  #4  Tablets 

188  Hblister  Deodorizer /Germicide 

189  Pool  Magnet/Metal  Inhibitor 
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HANDICAP  VILLACF. 
Chemical  List 
Revised  6/92  - 

V«    Tr8de  Kamg Mfc  code 

001  Vani-Sol  2 

002  Vcsta-Syde  * 

003  Imbrella  Floor  S«aler  2  f--r  -  i      „  ."   X  ,    Sh-Ctf'^i 
006  Un,brolla  Svntha  Seal  2  (7^  ?  -  J^O  <  C/^f  £  i 


006  Umbrella  Syiitha  Seal 

003  Imbrclla  Kax/rolish  Stripper  2     '^   '      j  jry  TtH  ^      f300/c 

006  Improved  True  Blue  1 

007  Scene  Class/Multi  Cleaner  5 

008  Sanasorb  2 

009  SC-2no  6 

010  Outright  1 
Oil  Mr  Pip  Solvent  7 

012  Phosphoric  Bowl  Cleaner  8 

013  Easycare  Lemon  Polish  5 

014  Mist  "n  Clean  9 

015  1st  Degree  Cesveaser  1 

016  Lemon  Oil  Polish  10 

017  Galley  Oven  Cleaner  5 

018  Furniture  Cream  8 

019  d-Con  Mist  Insecticide  5 

020  d-Con  Ant  &  Roach  Liquid  5 

021  Professional  Scene  II  3 

022  F.occal  li  Uisir.f e<:f -int  5 
•023  d-Con  Flying  Insect  Killer  5 

026  Ajax  Cleaner  11 

025  X.L  Cieme  Cleanser  5 

026  Neutrodor  Lemon  Deodorizer  5 

027  Metalist  SBR-2000  5 

023  Pure  and  Soft  Fabric  Softener   12 

029  Liquid  Paper  Correction  Fluid   13 

030  Wizard  Charcoal  Lighter         14 

031  Fresh  Start  Laundry  DctTrc..     H 

032  Humidifier  Helper  15 

033  Wliink  Humidifier  Helper         15 
036  Humidifier  Descaler            15 

035  Humidifier  H20  Treatment       16 

036  Terro  Ant  Killer  17 

037  Antrol  Ant  Traps                16 
033  N  L  High  Foam  Cleaner          5 
039  3M  Carpet  Spray  Cleaner         18 

060  Masterpiece  Floor  Finish        5 

061  Pro.  "Love  My  Carpet"  5 

062  SL  All  Purpose  Cleaner  3 

063  Plun;b.-rs  Friend  I'rain  Cleaner   19 
066  Vanisol  Pi'sinf ec t ant            5 

065  Z-56  Ultra-fast  Strirp»-c        5 

066  Met.ilist  Floor  Finish  5 

067  InsLi  Mir  irir\al  Lyso]  <:icm<''i'    "> 
063, J.  Duration  Fl^or  Sealer           5 
0'!i9  I  ime-C<hii;e  Acid  Dpi  <>:}■.         5 
030  Sr.P  II[<  Eowl  Cle  m.- 1             19 
051  lime  A'.iy                     2'J 
052,  S..if..fr  TriKip  -  Dishvashe:'  Def.    20 
053  C1<...)S  -  R«v-..  F:';jc1i            21 
03'.  if.f-  'Lciul.                     ^1 
(:;:  Mi  .  M;'....  Ir  '■••'..  '"  !■  •.  .-i         2? 
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056  TLC  Pool  .ind  Tilo  CI  finer  23 

057  Hii-tcx  H  -  Fioor  Scaler  2U 

058  Expcdicec  Floor  Finish  2« 

059  Hil-Tex  Floor  Finish  24 

060  Easy  Glow  DFM  2 

061  Easy  Touch  Restorer  2 

062  Easy  20  Floor  Polish  2 

063  Medi-Sorub  2 

064  Glass  Cleaner  Concent.  VPT  8 

065  Vyco  Concent .  Calci-Solv  25 

066  Oatey  Reg  Clear  PVC  Solv/Cenent  26 

067  Oatey  Clear  Primer  26 

068  Oatey  "5  Solder inp.  Paste  27 

069  Kryloa  Crystal  Clear  Spray  Coat  28 

070  Found-Vp  Herbicide  29 

071  Pro-Tuvf  Trimec  Broadleaf  881   30 

072  L'nleaded  Gasoline  31 

073  Heet  Gasline  Antifreeze  32 

074  NAPA  Silicone  Brake  Fluid  33 

075  Garb  &  Choke  Cleaner  34 

076  Brake  Cleaner  35 

077  Sulphuric  Acid  Drain  Opener  10 

078  Dust  Mop  Treatment  10 

079  Reducer  36 

080  Acrylic  Enamel  Reducer  36 

081  Acrylic  Enamel  Retarder  36 

082  All  Purpose  Thinner  36 
033  Fish  Eye  Preventer  36 

084  Flatting  Paste  36 

085  Wax  &  Grease  Remover  36 

086  Flexative  36 

087  Hardener  36 

088  Wash  Primer  36 

089  Wash  Primer  Catalyst  36 

090  Accelerator  Additive  36 

091  Kondar  Primer  Surfacer  36 

092  Nitrocellulose 

093  Zinc  Chromate  Primer 

094  Grey  Flash  Primer 

095  Clear  Sealer 

096  Red  Caij  Spot  Putty 

097  Acrylic  Urethane  Clear 

098  Deltron  Catalvst 

099  Del-Seal 

100  Paint  Remover 
All  Purpose  Lacquer  Thinner 
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102   Kleen-lp  Solvent 


103 


Power  Steering  Fluid  61\.B      ^7 

104  White  Lube  77 

105  -  - 
106 


NAPA  Windshield  Wnshor   Solvenr 
Cc-menf»d   Carbide   Products  39 


107  Bracing  Flux   -n   Silver   Solder  /.O 

103  Acid  Flux  Cored   Solder  4  1 

105  Sl>-30   •..ol.^'.■^i,.J•.    p,,^,e   Klu^  U 

no  f.lean-R-Carb  /.2 

Hi  1  :i;ii;e   r.rsie  jsci  42 

112  f.attcry    CJeanrv  /.2 

113.  Perinatf-N   Hi    icnp  RTV   '■-i'-r'>;i  u  : 

114  Ur-tyifin-  , 

115  AU    {lurntv   M..I,.,;   0,|    |.,)w-',0  UU 

>I6  ill     'I  i:-:     t    ■      -I     J.    ,        ,:,,....... 
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117  Motov  Oil  SAE  AOw,  rion-det  44 

118  Motoi  Oil  SAE  30w.  non-del.  A'* 

119  Auto-Trans  Fluid,  Typ<j  FA  44 

120  Auto-Trans  Fluid,  Dextron  H  44 

121  Valvoline  Wheel  Bearing  Grease  44 
i22  Marvel  Auto  Trans  Sealer  &  Con.  45 

123  Pevcon  Sunroof  &  W'shielti  seal  46 

124  Mobil  Diesel  Fuel  47 

125  Rustoleum  Paint  Thinner  48 

126  PVC  fJcoeuL-Clcai  49 

127  Delstar  Acrylic  Enamel  DAR-8000  .16 

128  "  "       "    OAR-9000  36 

129  "  "       ••    DAR-71654  36 

130  ■•  ••       "   PAR-80046  36 

131  "  "       "   D.\R-2058  36 

132  Oxygen  (02)  50 

133  Grinding  Wheels  51 

134  Coolant/ Ant i-Freeze  52 

135  'fl  Diesel  -  Mobil  47 

136  Gasoline  -Aviation  53 

137  Open  00 

138  Airco  Easy  Arc  7018AC  W^ld  Rod  54 

139  NAPA  Silicone  Brake  Fluid  33 

140  duPont  Lacquer  Thinner  55 

141  Loctite  Radiator  Repair  43 

142  Permatex  Gasket  Remover  43 

143  Duro  Contact  Cement  43 

144  Loctite  271  Threadlocker  43 

145  Silicone  35 

146  Wiite  Grease  35 

147  Carb  S:  Choke  Cleaner  34 

148  Brake  Cleaner  35 

149  5pa-Brom  &  Related  Chem^ .  56 

150  HCL  Solution  57 

151  Sodium  Hypochlorite  53 

152  Calcium  Hypochlorite  59 

153  Oxysheen  59 

154  Sodiuxn  Bicarbonate  60 

155  Sodium  Thiosulphate  Ciy^tals  61 

156  DPD  Powder  62 

157  FAS  DPD  Titrating  Reagent  62 

158  Potassium  Iodide  Crystals  62 

159  DPD  «3  Tablets-Total  Chlorine  59 

160  Multitest  Reagent  '■■2   Ph.inol  Red  59 

161  Guaidex  Reagent  #4  56 

162  Multitest  1200  Reagent  ''4  59 

163  rile  L   Vinyl  Cleaner  56 

164  Filter  Cleaner  56 

165  Stain/Scale  Control  56 

166  Dermspro  Sp.i  Bjth  63 

167  Multitest  1200  Reagent  •=■,  59 

168  Alkaline  Demand  Reagent  59 

169  Multitest  Reagent  ;;')  59 
170 -.l-  DPD  >l  Tablets  39 

171  Algae  Killer  jb 

172  Alkalinity  Control  56 
17  <  CuairlcN  bojutit-n  •;  I  56 

174  .  Guavciex  Solution  i:6  56 

175  OiiatJi;  «;:.JuM'cn  '»7  56 

I'C  Ar<SlC.f\  S<.>Ultit>ll  :S  -f, 

177  Cua!i!(3X  '%cl.jt  icn  "I"  "i(-. 
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178  Seageiit  -•2  Bromine  Titv^inl.      56 

179  Guafiex  SoJiiHun  •'-•9  50 

180  ft?  Alkalinity  Indicatoc         56 

181  09  Calcium  BuIIer  Reagent       56 

182  <flO  Calcium  Indicator  56 

183  Guardex  Algaccidc  60  56 
ISA  Guardex  Algae  Control  Concent.  56 
135  Aquatech  Aquacidc  56 

186  Guardex  Conditioner  56 

187  Guardex  Pool  Water  Claiifler  56 
183  Guardex  pli  Stabiliser  56 

189  Guardex  Hardness  Increaser      56 

190  Guardex  Chlorinating  Concent.    56 

191  Alkaline  Surface  Cleaner        5^ 

192  Alkaline  Demand  Reagent  3/6  ■   59 

193  Strip  Kwik  Filter  Cleaner  59 
19A  UPU  «4  Tablets  59 

195  Holister  Deod<^rizer/Cermicide   64 

196  Pool  Magnet/Metnl  Inhibitor     59 

197  Parsons'  Sudsy  .immonia 

198  SPC  EnzN-me  Eliminator 

199  Dermapro  Spa  Bath 

200  Pro  Love  My  Carpet  Puw.ler 

201  Masterpiece  Strippvi 

202  Spra>-W3y  Tvu-Nox 

203  Sure-Trac  Quany  Tile  Cle-inev 

204  Diversey  Zerospot 

205  Elite  II  -  dishwasher  detergent 

206  SpectraCare  Handwash  Micorbial 

207  Ss-ni-Fresh  Body  Shampoo 

203  Comrnand  Center  CLASS  CLEANER  Concentrate  2 

209  Command  Cenucr  GENER.AL  PURPOSE  CLEANER  Concentrate  3 

210  BLUE  SKIES  Disinfectant  Cleaner 

211  FOL^TAINHEAD  Extraction  Cleaner 

212  HIGH  NOON  Uvethane  Floor  Finish 

213  Purity  ENBAC  AP 

214  Purity  Kreme  Kleen 

215  Purity  D200 

216  Purity  4-way  Bowl  Clean-.r 

217  Purity  Rinse  Free  Sr.ripper 
213  M\D  Mile  Acid  Detergent 

219  <iRA23  Residual  Insecticide  Spray 

220  Purity  One  Step 
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Brushing  up 


Usa  Comwelii-an  apartment'  coordinator  at  the  Harry 
Meyerlng  Center,  displays  ttie  equipment  staff  members 
now  have  to  wear  while  helping  mentally  retarded  resi- 
dents with  their  dally  needs. 

Astronaut  care? 

Director:  Nevy  rules 
put  dents  in  dignity 


By  JOE  TOUGAS 
Free  Press  Stat!  Writer 

MA^^CATO  —  How  would 
you  feel  if  the  person  helping 
you  take  care  of  yourself  at 
home  one  day  showed  up 
wearing  a  plastic  mask,  nibber 
gloves  and  an  apron? 

"That  I'm  less  than  whole, 
that  I'm  not  a  healthy  person," 
flgures  Carol  Lee,  director  of 
the  Harry  Meyering  Center 
(HMO. 

As  a  supervised  home  for  the 
mentally  retarded,  HMC  and 
other  similar  facilities  this 
week  t>egan  following  new  fed- 
eral regulations  that  require 
..trpatine  all  residents  as  if  thev 


were  carrying-blood  disease. 

And  in  homes  such  as  HMC, 
where  the  staff  philosophy  b  to 
foster  an  atmosphere  of  nor- 
malcy, the  new  measures 
amount  to  needless  overkill. 
Lee  said.  And,  she  continued, 
part  of  the  cost  of  following  the 
new  standard  is  residents' 
dignity. 

The  new  standards,  estab- 
lished by  the  Occupational 
Safety  and  Health  Administra- 
tion (OSHA),  require  protective 
equipment  on  all  employees 
who  can  "reasonably  antici- 
pate" coming  into  contact  with 

See  CARE 

(Please  turn  to  oaee  101 


OSHA  -  Appendix  D 


244 


.cc 


c  ra 


e  > 
?;-o 


03 


O  1? 


^ 


CO 
CD 

a 

CT3 


«    "2  = 

o  u  a  S 


o  ^  _,  <J    .    .  « 

'«£>:•= 

s2-  »,  8  E  ? 

Z  §■  =  ■£=:  i  o 
^00—      c  ^ 

—  Q  SP=  Sj:  ft> 
4)"  c  0:5  —  S 

•-      S  5  o  1- 

5-      "  «£   CB 

■°—  *>  «)  E  8  o- 

-=  >  c  •=  a  =  *  • 

V  £  Ci,  o^  « 


il«2i|   I 


S-g'5-c 
c  •<  £  * 
er."  »,= 


"^  111; 


n    C    O    > 


•IS)—" 


•SE 


lis    2I|^ 


!i!     S^-«- 


—  o 
8  E 


*  0 
C.2 

U    <B 


■OS: 
Sc 

£■•2 
II 


c  «; 

"■       o 


o.-°  5  —  «  o  « 

C    <■    M    S  P"^ 

10    V    «l    M<=  J= 


vTl         •<=  Ti  O  J,   «  !»^  w   tl  M  C 


t3 

o 

a 


5 


E" 


p  ^  -;■= 


JB    Offl 
«    3    IS 

■g|3- 

£-  iS  * 


ma  •» 

3  e*o  «_ 

c  o  g^  = 

1  111! 

3  ^  '7S  J3    O 


llSldES 
0  -c  ^o  "^  «)S 
^fi  £  _r5  «  E  _. 

—  0  g  E  0.25 

1   >>  S  2  S  c  I  g    - 
'•eoM3»K«Ji.5 


245 


AMERICAN  NETWORK  OF  COMMUNITY  OPTIONS  AND  RESOURCES 

REGULATORY  RECOMMENDATIONS 

Housing  and  Urban  Development 


24  CFR  Part  890 

Section  81 J  Supportive  Housing  for  People  with  Disabiliries 

There  are  several  HUD  programs  that  provide  assistance  to  people  with  disabilities.    HUD's 
Section  811  Supportive  Housing  for  Persons  with  Disabilities  Program  provides  financing  (in  the 
form  of  capital  advances  and  project-based  assistance)  to  non-profit  sponsors  for  approximately 
2,500  units  annually  to  acquire,  rehabilitate  or  develop  affordable  housing  for  people  with 
disabilities  (group  homes,  independent  living  facilities,  and  units  in  multifamily,  condominium,  and 
cooperative  developments). 

Section  81 1 — ^formerly  part  of  the  Section  202  Elderly  and  Handicapped  Housing  Program — is 
one  of  HUD's  most  successfiil  programs,  scandal-fi-ee,  and  with  a  history  of  good  management. 
However,  some  of  HUD's  regulations  and  interpretative  guidance  relative  to  Section  811 
program  are  unnecessarily  burdensome  and  restrictive.  To  its  credit,  HUD  has  made  some 
measurable  progress  in  efforts  to  "streamline"  the  program  in  the  past  few  years.  However,  the 
program  is  no  longer  a  loan  program  but  a  grant  award  and  HUD  has  as  yet  to  make  the 
necessary  changes.  The  Section  811  regulations  still  add  to  time  delays  in  developing  critically 
needed  housing  and  add  unnecessarily  to  the  cost  of  units. 

Since  the  Administration  has  proposed  consolidating  the  Section  811  program  into  a  single 
"performance-based"  affordable  housing  fiind,  transferring  the  fiind  to  state  and  local 
govenunents  to  continue  this  housing  as  an  eligible  activity,  ANCOR  will  reserve  making  many 
specific  recommendations  for  the  program  at  this  time.  Instead,  ANCOR  will  continue  to  work 
directly  with  HUD  and  with  the  Congress  on  the  fijture  of  this  program  and  other  HUD  assistance 
for  people  with  disabilities  to  meet  the  critical  need  for  affordable  and  accessible  housing. 

However,  ANCOR  does  have  the  following  specific  regulatory  concern  relative  to  HUD  and 
0MB  Circular  A-133. 

24  CFR  Part  4S 

And  HUD  Prohibition  Against  Use  of  Single  Audit 

0MB  Circular  A-133  "Audits  of  Institutions  of  Higher  Education  and  Other  Nonprofit 
Institutions,"  provides  policy  guidance  to  Federal  agencies  for  establishing  uniform  requirements 
for  audits  of  awards  provided  to  institutions  of  higher  education  and  other  nonprofit 
organizations.  The  provisions  of  Circular  A-133  apply  to: 
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HUD  and  OMB  Circular  A-i33 Page  2 

a.  Federal  departments  and  agencies  responsible  for  adniinistering  programs  that  involve 
grants,  cost-type  contracts  and  other  agreements  with  institutions  of  higher  education  and  other 
nonprofit  recipients. 

b.  Institutions  of  higher  education  and  other  nonprofit  institutions  whether  they  are 
recipients  receiving  awards  directly  fi^om  Federal  agencies  or  are  subrecipients  receiving  awards 
indirectly  through  other  recipients. 

ANCOR  member  provider  agencies  are  sponsors  under  Section  811  housing  program  and  its 
predecessor  Section  202  housing  program.  Nonprofit  organizations  are  the  only  eligible 
applicants  under  this  program.  However,  for  HUD  programs  whose  regulations  are  set  forth  in 
24  CFR  parts  200  series  and  800  series,  a  nonprofit  institution  is  the  nonprofit  corporation  which 
owns  the  individual  property  receiving  the  HUD  assistance.  Therefore,  these  projects  are 
required  to  complete  project-specific  audits  because  they  are  deemed  to  be  "separate  entities." 

In  accordance  with  the  OMB  Compliance  Supplement,  incident  to  the  insured  mortgage,  where 
HUD  provides  federal  fiind,  the  audit  reports  pertaining  to  nonprofit  organizations  subject  to 
these  regulations  are  to  be  submitted  within  60  days  after  the  end  of  the  fiscal  year  audited.  The 
audits  currently  conducted  under  applicable  HUD  audit  guides  for  these  programs  serve  as  the 
organization-wide  audits.  This  means  that  ANCOR  members  must  bear  the  cost  of  a  single  audit 
for  some  federal  fiinds  and  in  addition  bear  the  cost  of  a  separate  audit  for  HUD  funds. 

HUD's  Section  811  program  is  no  longer  a  loan  program  nor  when  the  program  was  previously  a 
part  of  the  Section  202  program  was  it  part  of  an  insured  mortgage  program.  It  is  both  costly  and 
duplicative  for  nonprofit  organizations  who  receive  HUD  fiinding  to  provide  housing  for  people 
with  disabilities  as  well  as  other  federal  financial  participation  as  direct  recipients  or  as 
subrecipients  to  complete  both  a  HUD  project-specific  audit  and  an  agency-wide  single-audit. 

ANCOR  Recommendation  Regarding 
OMB  Circular  A-133  and  HUD 

ANCOR  members  have  an  interest  in  ensuring  that  federal  fiinds  to  provide  housing  for  people 
with  disabilities  and  supports  and  services  to  people  with  disabilities  are  subject  to  appropriate 
accounting  procedures.  ANCOR  members  have  a  responsibility  to  use  federal  fiinds  in  a  cost- 
effective  and  efficient  manner.  Therefore,  ANCOR  members  have  an  interest  in  reducing  federal 
regulatory  burdens  that  add  unnecessarily  to  the  cost  of  the  supports  and  services  financed  with 
federal  funds.  Nonprofit  organizations  who  sponsor  HUD  "supportive  housing  for  people  with 
disabilities"  should  not  have  to  undergo  the  added  expense  of  an  additional  HUD  project-specific 
audit  when  other  federal  funding  to  the  same  entity  is  eligible  for  the  organization-wide  audits 
required  by  OMB  Circular  A-133. 

ANCOR  recommends  that  the  current  prohibition  against  an  organization-wide  audit  for 
HUD  Section  202  and  811  programs  under  OMB  Circular  A-133  be  abolished.  With  an  eye 
to  streamlining  government  and  reducing  unnecessary  regulatory  burden,  ANCOR  recommends 
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HUD  and  OMB  CircuUr  A-133 p^^^g 

that  nonprofit  organizations  who  receive  HUD  funding  to  provide  housing  for  people  with 
disabiUties  and  who  receive  other  federal  financial  participation  be  able  to  complete  a  single 
organization-wide  audit  for  all  federal  participation  under  a  revised  OMB  Circular  A-133  poUcy 
guidance. 
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GOOD  MORNING/AFTERNOON.  MY  NAME  IS 
FRANK  BOMHER,  PRESIDENT  OF  AOCA,  AND  I  AM 
HERE  TODAY  ON  BEHALF  OF  THE  AUTOMOTIVE  OIL 
CHANGE  ASSOCIATION.  AOCA  IS  THE  NATIONAL 
REPRESENTATIVE  FOR  OVER  1,300  QUICK  LUBE 
FACILITIES.  AOCA'S  MEMBERS  PROVIDE 
AUTOMOTIVE  SERVICES  WITH  AN  EMPHASIS  ON  THE 
PROVISION  OF  OIL  CHANGES.    AOCA'S  MEMBERS 
ARE  CLASSIFIED  AS  SMALL  BUSINESSES  ACCORDING 
TO  SMALL  BUSINESS  ADMINISTRATION  SIZE 
STANDARDS. 

DURING  THE  PAST  YEAR,  AOCA  HAS  GIVEN 
SPECIAL  ATTENTION  TO  THE  ISSUE  OF  OSHA 
REGULATIONS  AND  THEIR  EFFECTS  ON  SMALL 
BUSINESS  OIL-CHANGE  OPERATIONS.  AS  A  PART  OF 
THIS  EFFORT,  AOCA  CONDUCTED  A  SERVICE  BAY 
SAFETY  SURVEY  TO  DETERMINE  THE  CURRENT 
RANGE  OF  SERVICE  BAY  SAFETY  METHODS,  THEIR 
COSTS,  AND  THEIR  USEFULNESS.  AOCA  ALSO 
SURVEYED  REGIONAL  AND  STATE  OSHA  INSPECTORS 
TO  ASCERTAIN  HOW,  AS  A  PRACTICAL  MATTER, 
OSHA  REGULATIONS  ARE  BEING  APPLIED  TO  OIL- 
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CHANGE  OPERATIONS.  THE  SURVEY  RESULTS  WERE 
ENLIGHTENING,  AND,  IN  THE  AREA  OF  AOCA 
MEMBERS'  SERVICE  BAY  SAFETY  EFFORTS,  VERY 
POSITIVE.  THE  RESULTS  ALSO  POINT  TO  ONE  OF  THE 
MOST  CRUCIAL  PROBLEMS  FACING  OIL-CHANGE 
FACILITY  OPERATORS  TODAY  -  OSHA'S 
REGULATIONS  ARE  SO  BROAD  AND  THE 
ACCOMPANYING  FINE  SCHEDULE  SO  STEEP  THAT 
SMALL  BUSINESSES  ARE  CONSTANTLY  AT  RISK  OF 
VARYING  AND  OVERLY-COSTLY  ENFORCEMENT 
EFFORTS. 

BEFORE  I  FULLY  ADDRESS  THIS  ISSUE,  LET  ME 
FIRST  EXPLAIN  THE  NATURE  OF  THE  MOST  COMMON 
OIL  CHANGE  OPERATION  SAFETY  ISSUE.  MOST  OIL 
CHANGE  OPERATIONS  USE  SERVICE  PITS  TO  SERVICE 
CUSTOMERS'  AUTOMOBILES.  GENERALLY,  THE 
QUOTE  "PIT"  IS  ACTUALLY  A  BASEMENT  OR 
SUBFLOOR  LEVEL  WITH  OPENINGS  IN  THE  CEILING 
THROUGH  WHICH  THE  SERVICE  TECHNICIANS  WORK 
ON  THE  UNDERSIDE  OF  VEHICLES  DRIVEN  OVER  THE 
OPENINGS  ON  THE  LEVEL  ABOVE.  THERE  ARE  ALSO 
FACILITIES  WHICH  USE  HYDRAULIC  LIFTS  TO  RAISE 
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THE  AUTOMOBILES  UP  FOR  SERVICE  ACCESS.  IN 
EITHER  CASE,  THE  MAIN  ISSUE  FOR  OSHA 
REGULATORY  PURPOSES  IS  THE  SAFETY  OF  THE 
SERVICE  TECHNICLVNS  IN  SERVICING  THE  VEHICLES. 
IN  THE  CASE  OF  SERVICE  PITS,  THERE  IS  THE 
ADDITIONAL  ISSUE  OF  EMPLOYEE  SAFETY  WITH 
RESPECT  TO  THE  FLOOR  OPENINGS  WHEN  THEY  ARE 
NOT  COVERED  BY  A  VEHICLE  FOR  SERVICING. 

AS  EVIDENCED  BY  THE  RESULTS  OF  AOCA'S 
SERVICE  BAY  SAFETY  SURVEY,  AOCA'S  MEMBERS 
ARE  ACUTELY  AWARE  OF  THE  SAFETY  NEEDS  OF 
THEIR  EMPLOYEES  AND  USE  A  VARIETY  OF 
MEASURES  TO  ENSURE  A  SAFE  WORKING 
ENVIRONMENT.  SUCH  MEASURES  INCLUDE 
EXTENSIVE  EMPLOYEE  TRAINING,  THE  USE  AND 
ENFORCEMENT  OF  STRICT  WORKPLACE  RULES 
REGARDING  CONDUCT  IN  AND  AROUND  THE  SERVICE 
AREAS,  AND  VARIOUS  METHODS  OF  COVERING 
SERVICE  PITS.  FREQUENTLY,  AOCA  MEMBERS 
EMPLOY  SEVERAL  DIFFERENT  MEASURES  TO  ENSURE 
EMPLOYEE  SAFETY. 

THE  REAL  PROBLEM  FOR  AOCA  MEMBERS  IS  NOT 
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MAINTAINING  SAFE  WORKING  ENVIRONMENTS  FOR 
THEIR  EMPLOYEES,  BUT  RATHER,  AS  MENTIONED 
ABOVE.  MAINTAINING  ABSOLUTE  COMPLIANCE 
WITH  THE  STRICT  LETTER  OF  VERY  BROAD  OSHA 
REGULATIONS  WHICH  MAY  BE  ENFORCED 
DIFFERENTLY  DEPENDING  ON  WHO  IS  DOING  THE 
ENFORCEMENT.  AS  PART  OF  AOCA'S  SURVEY  OF 
REGIONAL  AND  STATE  OSHA  INSPECTORS,  AOCA 
ASKED  THE  INSPECTORS  TO  DESCRIBE  THE  TYPE  OF 
SERVICE  BAY  SAFETY  FACTORS  THEY  LOOKED  FOR 
IN  INSPECTING  AN  OIL  CHANGE  FACILITY.  NOT 
SURPRISINGLY,  THERE  WERE  NO  UNIFORM 
RESPONSES.  FOR  INSTANCE,  ONE  STATE  INSPECTOR 
REQUIRED  EMPLOYEE  TRAINING  AND  SERVICE  PIT 
MARKING  WHILE  ANOTHER  ABSOLUTELY  REQUIRED 
THE  USE  OF  PRE-FABRICATED  PIT  COVERS.  BOTH 
INSPECTORS  BASED  THEIR  INSPECTIONS  ON  THE 
SAME  FEDERAL  OSHA  REGULATIONS.  IF  EVEN  THE 
PROFESSIONAL  OSHA  INSPECTORS  HAVE  DIFFERENT 
INTERPRETATIONS  OF  OSHA  REGULATIONS,  HOW 
CAN  WE  EXPECT  SMALL  BUSINESSES  OWNERS  TO 
INTERPRET  THEM  IN  ONE  PARTICULAR  WAY  OR 
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ANTICIPATE  TECHNICAL  REQUIREMENTS  ABOVE  AND 
BEYOND  OBVIOUS  SAFETY  MEASURES. 

AOCA  APPRECIATES  THE  FACT  THAT  OSHA'S 
REGULATIONS  ARE  BROADLY  DRAFTED  BECAUSE 
THEY  MUST  BE  APPLIED  TO  A  MULTITUDE  OF 
DIFFERENT  TYPES  OF  INDUSTRY.  HOWEVER,  IF  THEY 
MUST  BE  BROAD,  THEN  AOCA  RESPECTFULLY 
REQUESTS  THAT  OSHA  PROVIDE  A  UNIFORM 
INFORMATIONAL  OUTREACH  TO  SMALL  BUSINESSES 
WHO  ARE  TRYING  DILIGENTLY  TO  COMPLY  WITH 
OSHA  REGULATIONS.  AOCA  ALSO  SUGGESTS  THAT 
OSHA  CONSIDER  PROVIDING  WARNINGS  RATHER 
THAN  HNES  TO  SMALL  BUSINESS  FACILITIES 
EXPERIENCING  THEIR  FIRST  OSHA  INSPECTION. 
EXORBITANT  FINES  DO  NOTHING  TO  IMPROVE  THE 
SAFETY  AT  A  SMALL  BUSINESS  OIL  CHANGE 
FACILITY  BUT  RATHER  SERVE  ONLY  TO  DEPLETE 
THE  BUSINESS  OF  FUNDS  IT  WOULD  USE  TO  COMPLY 
WITH  THE  REGULATIONS  IT  HAS  SUPPOSEDLY 
VIOLATED. 

IN  SHORT,  AOCA  MEMBERS  ARE  VERY  ACTIVELY 
MAINTAINING  SAFE  ENVIRONMENTS  FOR  THEIR 
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EMPLOYEES  WHICH  INCLUDES  COMPLL\NCE  WITH 
OSHA  REGULATIONS.  WITH  RESPECT  TO  OUR 
REQUEST  THAT  OSHA  ENGAGE  IN  MORE  OUTREACH 
EFFORTS  AND  WARN  RATHER  THAN  FINE  SMALL 
BUSINESSES,  WE  EXPECT  SOME  TO  SIMPLY  RESPOND 
THAT  IGNORANCE  OF  THE  LAW  IS  NO  EXCUSE  AND 
ADJUSTMENTS  NEED  NOT  BE  MADE.  HOWEVER,  A 
LAW  THAT  IS  TOO  VAGUE  TO  PROVIDE  ADEQUATE 
NOTICE  OF  ITS  REQUIREMENTS  CANNOT  FAIRLY  BE 
APPLIED  IN  SUCH  A  MANNER.  THE  FACT  IS  THAT 
SMALL  BUSINESSES  NEED  SPECIAL  CONSIDERATION 
IN  THE  AREA  OF  OSHA  ENFORCEMENT  AND  AOCA  IS 
HOPEFUL  THAT  THIS  HEARING  WILL  SPUR  THE 
CONCERNED  PARTIES  TO  ACT  ON  THIS  NEED. 

I  THANK  YOU  FOR  THIS  OPPORTUNITY  TO  SPEAK 
TO  YOU  TODAY  ON  BEHALF  OF  AOCA  AND  I  WILL  BE 
AVAILABLE  TO  ANSWER  ANY  QUESTIONS  YOU  MAY 
HAVE. 
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